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1 The Respondent has excepted to some of the judge’s credibility
findings. The Board’s established policy is not to overrule an admin-
istrative law judge’s credibility resolutions unless the clear prepon-
derance of all the relevant evidence convinces us that they are incor-
rect. Standard Dry Wall Products, 91 NLRB 544 (1950), enfd. 188
F.2d 362 (3d Cir. 1951). We have carefully examined the record and
find no basis for reversing the findings.

The Respondent additionally argues in its exceptions that the judge
was biased against the Respondent’s position in this case. We have
carefully reviewed the record and find no basis for a finding of bias.

2 The judge also found that by its conduct the Respondent violated
Sec. 8(a)(5), (3), and (1) of the Act, and that a backpay remedy was
appropriate for all the locked-out unit employees during the period
that the Respondent permanently subcontracted bargaining unit work.
While we make these findings as well, we do so only for the reasons
stated below, and we adopt the judge’s rationale only to the extent
consistent with this Decision and Order.

International Paper Company and United Paper-
workers International Union and its Locals
265, 337, 1940, 2650 and International Brother-
hood of Electrical Workers and its Local Union
1315. Cases 15–CA–10384, 15–CA–10501, 15–
CA–10703, 15–CA–10423, and 15–CA–10704

December 18, 1995

DECISION AND ORDER

BY CHAIRMAN GOULD AND MEMBERS BROWNING

AND TRUESDALE

On September 1, 1992, Administrative Law Judge
Nancy M. Sherman issued the attached decision. The
Respondent filed exceptions and a supporting brief, to
which the General Counsel filed an answering brief.
The General Counsel filed cross-exceptions and a sup-
porting brief; the Charging Parties filed a cross-excep-
tion and a brief in support of its cross-exception, and
in opposition to the Respondent’s exceptions. The Re-
spondent filed a consolidated answer and reply brief to
the briefs and cross-exceptions of the General Counsel
and the Charging Parties. The General Counsel and the
Charging Parties filed reply briefs to the Respondent’s
consolidated answer and reply brief. The Industrial
Union Department of the American Federation of
Labor and Congress of Industrial Organizations filed a
brief as amicus curiae in support of the General Coun-
sel’s cross-exception number one. The Respondent
filed an answer brief in response to the amicus brief.

The National Labor Relations Board has delegated
its authority in this proceeding to a three-member
panel.

The Board has considered the decision and the
record in light of the exceptions, cross-exceptions, and
briefs and has decided to affirm the judge’s rulings,
findings,1 and conclusions for the reasons explained
below and to adopt the recommended Order as restated
and set forth in full below.

I. INTRODUCTION

This case presents an issue of first impression before
the Board: May an employer that has lawfully locked
out its bargaining unit employees and has lawfully sub-
contracted their work on a temporary basis take the
further step of subcontracting their work on a perma-
nent basis in order to bring economic pressure to bear

in support of its bargaining position in contract nego-
tiations? We find that such conduct is unlawful under
Section 8(a)(3) of the National Labor Relations Act be-
cause it is inherently destructive of employees’ Section
7 rights and because the asserted business justification
does not outweigh the harm to those rights.

We additionally find that the Respondent violated
Section 8(a)(5) and (1) of the Act by unilaterally im-
plementing its proposal to subcontract permanently
bargaining unit work and by failing to supply to the
Unions herein requested information relevant to the
parties’ collective-bargaining negotiations. We further
find that a backpay remedy is appropriate for all the
locked-out bargaining unit employees during the period
that the Respondent permanently subcontracted bar-
gaining unit work.2

As set forth in full below, after negotiations for a
new collective-bargaining agreement proved unsuccess-
ful, the Respondent locked out the bargaining unit pro-
duction and maintenance employees and continued op-
erations with temporary workers provided by a non-
union firm under a temporary subcontracting arrange-
ment. Thereafter, the Respondent made a contract pro-
posal under which it would be permitted to subcontract
permanently bargaining unit maintenance work; the
Unions requested information regarding that proposal.
The Respondent subsequently unilaterally implemented
its proposal and entered into a permanent subcontract
for the performance of bargaining unit maintenance
work. The permanent subcontract was effective for ap-
proximately nine months and was thereafter voluntarily
rescinded by the Respondent. During the entire 9-
month period during which the permanent subcontract
was effective, the bargaining unit employees remained
locked out and the parties unsuccessfully sought to ne-
gotiate a new collective-bargaining agreement. Follow-
ing the rescission of the permanent subcontract, the
parties continued to bargain and approximately 5
months later reached agreement on the terms of a new
collective-bargaining agreement, at which time the
lockout was ended and all bargaining unit employees
returned to work.

Accordingly, the issues in this case addressed below
are:

(1) Did the Respondent violate Section 8(a)(5) and
(1) of the Act by failing to supply information re-
quested by the Unions?

(2) Did the Respondent violate Section 8(a)(3) and
(1) of the Act by permanently subcontracting bargain-
ing unit maintenance work at a time when the bargain-
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3 The lockout itself is not alleged to be unlawful in this proceed-
ing.

4 The labor dispute at issue in this proceeding lasted over 1-1/2
years. The factual background of this proceeding is accordingly vo-
luminous and is set forth in full detail in the judge’s decision. The
relevant facts are set forth herein.

5 The Paperworkers and the IBEW, as joint representatives of the
bargaining unit employees, will be collectively referred to as the
‘‘Unions,’’ unless individually denominated.

6 The implementation of the March 2, 1987 offer is not alleged to
be unlawful.

ing unit production and maintenance employees were
lawfully locked out by the Respondent?3

(3) Did the Respondent violate Section 8(a)(5) and
(1) of the Act by unilaterally implementing its pro-
posal regarding the permanent subcontracting of bar-
gaining unit work?

(4) Is a backpay remedy appropriate for the bargain-
ing unit production and maintenance employees for the
period during which the Respondent permanently sub-
contracted bargaining unit maintenance work?

II. FACTUAL BACKGROUND4

The Respondent, which is engaged in the manufac-
ture, sale, and distribution of paper-related products,
operates over 100 production facilities throughout the
United States. The United Paperworkers International
Union is party to approximately 80 collective-bargain-
ing agreements with the Respondent, representing ap-
proximately 28,000 employees of the Respondent.

The labor dispute at issue in this case arose at the
Respondent’s primary papermill in Mobile, Alabama.
The production and maintenance employees at the Mo-
bile mill have been jointly represented for over 40
years by the United Paperworkers International Union
and its Locals 265, 337, 1940, 2650 (the Paper-
workers) and the International Brotherhood of Elec-
trical Workers and its Local Union 1315 (the IBEW).5
The Unions and the Respondent were parties to succes-
sive collective-bargaining agreements at the Mobile
mill, including an agreement that expired on January
31, 1987. That agreement provided for premium pay
for Sunday work, and contained a provision that val-
ued every hour worked on a Sunday as one and one-
half hours for purposes of calculating weekly em-
ployee overtime pay.

Premium pay for Sunday work had been the long-
standing norm in the U.S. paper industry. Beginning in
the mid-1980s, the Respondent and other paper compa-
nies sought to eliminate premium pay for Sunday work
at many of their locations. By January 1987, at which
time negotiations commenced for a new collective-
bargaining agreement at the Mobile mill, the Respond-
ent had eliminated Sunday premium pay in 37 of its
collective-bargaining agreements with the United Pa-
perworkers International Union (UPIU).

A. The Respondent Proposes Elimination of
Premium Pay for Sunday Work at the Mobile Mill

On January 19, 1987, the parties held their first ne-
gotiating session for a new collective-bargaining agree-
ment at the Mobile mill to succeed the agreement set
to expire on January 31, 1987. The Respondent’s bar-
gaining proposals included, inter alia, the elimination
of premium pay for Sunday work and holiday work
and no weighted valuation for Sunday or holiday work
when calculating employee overtime. The parties met
frequently but made little progress in reaching an
agreement. On February 10, 1987, the Respondent no-
tified the Unions that, pursuant to the provisions of the
expiring collective-bargaining agreement, it was termi-
nating that agreement effective February 21, 1987.

On February 11, 1987, the parties met and the
Unions requested that the Respondent abandon its pro-
posal to eliminate premium pay for Sunday work. The
Respondent declined and asserted its need to reduce
costs in order to remain competitive. At a negotiating
session held shortly thereafter, the Respondent rejected
the Unions’ proposal to accept the elimination of pre-
mium pay for Sunday work in exchange for a seven
and one-half percent employee wage increase.

On February 20, 1987, the Respondent gave the
Unions its ‘‘best and final’’ offer. This offer included
the Respondent’s prior proposals to eliminate premium
pay for Sunday and holiday work, and to give lower
wage increases than those proposed by the Union. The
Respondent additionally declared its intention to lock
out bargaining unit employees if the Respondent’s
offer was not accepted. The Unions’ membership re-
jected the Respondent’s proposal.

The Respondent thereafter made a contract offer on
March 2, 1987, which was substantially similar to its
prior offer of February 20, 1987. The Respondent ad-
vised the Unions that it planned to implement its
March 2, 1987 offer if the Unions rejected that offer.
The Unions’ membership rejected the proposal, and the
Unions advised the Respondent that the contract was
rejected because of the elimination of Sunday and holi-
day premium pay. On March 7, 1987, the Respondent
unilaterally implemented its March 2, 1987, contract
proposal.6

B. The Respondent Locks Out Its Employees and
Continues Operations with Temporary Workers

By letter dated March 12, 1987, the Respondent no-
tified the Unions that it would ‘‘temporarily replace’’
the bargaining unit production and maintenance em-
ployees if a new contract was not reached by March
21, 1987. On March 21, 1987, the Respondent locked
out the approximately 915 production employees and
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7 The Respondent also used, inter alia, supervisors, loaned person-
nel from the Respondent’s other facilities, and employees of other
contractors. One such contractor was Instrument Control Services,
Inc. (ICS), which performed the maintenance of certain computer
equipment in the Mobile mill.

8 The Respondent’s use of temporary subcontract personnel is not
alleged to be unlawful.

9 Throughout the duration of the labor dispute, the parties fre-
quently expressed in public pronouncements and to each other that

they would never compromise on the issue of premium pay. Thus,
in April 1987, the Unions declared that they were at war with the
Respondent over the issue of premium pay. The Unions expressed
their opposition to concessionary bargaining in a multifaceted cor-
porate campaign against the Respondent which included, inter alia,
appeals to public officials, notification to Respondent’s customers of
the labor dispute, and various press conferences and press releases.
The Respondent likewise frequently expressed its adamant position
on eliminating premium pay and frequently stated its position in the
labor dispute in newspaper advertisements and public pronounce-
ments. The elimination of premium pay was also a central issue in
bargaining negotiations between the Respondent and the UPIU at
many of the Respondent’s facilities nationwide.

10 At the May 8, 1987 negotiating session, the Respondent had
proposed item 9, which called for the reduction of 34 unit produc-
tion and maintenance jobs by, inter alia, eliminating the ‘‘beater
room’’ and reducing the manning of the ‘‘extruder,’’ and item 10,
which called for permission to subcontract certain computer work
previously performed by bargaining unit maintenance employees.
There is no contention that the Respondent unlawfully failed to pro-
vide information with respect to item 9. Item 10 was eventually sub-
sumed within item 11, the permanent subcontracting proposal.

approximately 285 maintenance employees represented
by the Unions. The Respondent’s officials testified that
they commenced the lockout in order to pressure the
Unions to agree to a contract and to avoid a coordi-
nated strike by the UPIU at several of the Respond-
ent’s locations.

Following the commencement of the lockout, the
Respondent continued to operate the Mobile mill with
workers supplied by BE&K Construction Company
(BEK), a nonunion firm.7 The Respondent had pre-
viously entered into contracts with BEK to supply
workers on a temporary basis during work stoppages
at several of the Respondent’s other production facili-
ties. In October 1986, BEK submitted at the Respond-
ent’s request a proposal to provide such services on a
temporary basis in the event of a work stoppage at the
Mobile mill. In January or February 1987, the Re-
spondent paid to BEK a $25,000 premobilization fee
set forth in the proposal. Approximately 10 days prior
to the commencement of the lockout, BEK personnel
entered the Mobile facility and began preparations to
assume the duties regularly performed by the bargain-
ing unit production and maintenance employees. Fol-
lowing the commencement of the lockout, BEK per-
sonnel were required to live in a so-called ‘‘man-
camp’’ which the Respondent set up on the premises
of the Mobile mill, as it was required to do under the
temporary subcontract. Sometime after March 21,
1987, the Respondent and BEK executed their sub-
contract for BEK to perform production and mainte-
nance functions on a temporary basis during the course
of the lockout.8

C. The Respondent Proposes to Permanently
Subcontract Bargaining Unit Maintenance Work

The first negotiating session following the lockout
occurred on May 8, 1987. The Respondent stated that
during the lockout it had observed from its use of BEK
temporary subcontract personnel that it could operate
the Mobile mill efficiently with an employee com-
plement smaller than the bargaining unit. The Re-
spondent accordingly informed the Unions that it had
requested contractors to submit proposals to sub-
contract maintenance on a permanent basis.

At the parties’ negotiating session on May 21, 1987,
the Respondent stated that the prime issue between the
parties was still premium pay and that the parties were
deadlocked as to that issue.9 The Unions remarked that

they would not make concessions on premium pay or
the subcontracting of jobs. The Respondent advised the
Unions that its experience with contract maintenance
with BEK was outstanding. The Respondent explained
that it had favorably reviewed proposals to subcontract
bargaining unit maintenance work on a permanent
basis, and accordingly proposed the following contract
language denominated as item 11:

Notwithstanding any provision of this labor agree-
ment, ‘‘A Report To Our Employees,’’ past prac-
tice, grievance answers, or any other consider-
ation, the company may, at its option, contract out
any or all mill maintenance work on a temporary
or permanent basis.

The Respondent did not at this time incorporate item
11 into its bargaining proposals but merely introduced
the proposal into negotiations.

Shortly following the Respondent’s introduction of
item 11, the Unions made the following request for in-
formation at the negotiating session:

The Union requests the company to provide it
with the following information: Any and all docu-
ments, including without limitation, contracts, re-
ports, schedules, studies, books, records, prints,
charts, evaluations, ledgers, expense vouchers,
checks, drafts, recommendations of any kind,
measurements, graphs, time studies, papers, re-
cordings, photographs or writings of any kind, re-
lating to or concerning the Mobile Mill, and
which supports, justifies or tends to provide the
basis for company proposals 9, 10, and 11.[10]

On May 21, 1987, the Unions filed an unfair labor
practice charge against the Respondent, alleging in es-
sence that the Respondent’s introduction into negotia-
tions of its permanent subcontracting proposal—after it
had implemented its best and final offer some 2
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11 The IBEW was not a participant in the pooled voting procedure.

12 The Respondent contends that the Unions refused to bargain
over the permanent subcontracting proposal at the negotiating ses-
sions leading up to the Respondent’s implementation of that pro-
posal. The parties’ conduct at these sessions is accordingly set forth
in some detail in order to fully consider the Respondent’s contention.

13 The complaint alleges that the Respondent unlawfully failed to
provide to the Unions, pursuant to their information request, the fol-
lowing documents: (1) pp. 7, 8, and 11 of the cost study; (2) the
temporary subcontract between the Respondent and BEK; (3) a
memorandum dated May 27, 1987, memorializing BEK’s agreement
to reduce the multiplier under the temporary subcontract; (4) a
memorandum dated July 17, 1987, from BEK to the Respondent re-
garding manpower reductions requested by the Respondent during
the temporary subcontract; and (5) documents relating to the sub-
contracting of computer maintenance work to ICS.

months earlier—was unlawful. This charge was dis-
missed by the Board’s Regional Office on July 7,
1987, and the Unions’ appeal of the dismissal was de-
nied on September 30, 1987.

D. The Paperworkers Announce Their Pooled
Voting Procedure

Additionally at the May 21, 1987 negotiating ses-
sion, the Paperworkers announced to the Respondent
their pooled voting procedure. This procedure had been
formulated by the Paperworkers representing the bar-
gaining unit at the Mobile mill along with the UPIU
locals representing employees at the Respondent’s lo-
cations in DePere, Wisconsin; Jay, Maine; and Lock
Haven, Pennsylvania, which locations were also en-
gaged in contract negotiations. UPIU officials testified
that the pooled voting procedure operated as follows:
each of the four locations would vote on contracts ne-
gotiated at their respective locations; the votes would
be sent to UPIU headquarters and pooled; the votes
would not be tallied until all four locations had voted;
and if a majority of the pooled votes approved the con-
tracts, the individual locals would then be free to ratify
their contracts. This pooled voting procedure was
agreed to, and advocated by, UPIU President Wayne
Glenn, who stated in a UPIU publication that ‘‘by
sticking together and coordinating our efforts, we can
defeat [the Respondent’s concessionary] demands.’’11

The UPIU thereafter sent a letter to its various locals,
including those at the Mobile mill, stating that Glenn
would refuse to sign any contract with the Respondent
‘‘unless they resolved all the issues on givebacks.’’

The Respondent repeatedly questioned the Unions
regarding the operation of the pooled voting procedure
at the May 21 and May 22, 1987 negotiating sessions.
At the latter session, the Respondent also requested
clarification as to the Unions’ request for information.

E. The Respondent Seeks to Reduce Its Costs
Under the Temporary Subcontract with BEK

Shortly after the commencement of the performance
by BEK of the maintenance work at the Mobile mill
under the temporary subcontract, the Respondent con-
tacted BEK in an effort to decrease its costs under the
contract. BEK agreed to reduce the ‘‘multiplier’’—the
contractual figure by which BEK’s hourly costs were
multiplied to determine the Respondent’s payment to
BEK—on May 18, 1987, and again on June 1, 1987.
BEK responded to the Respondent’s requests for addi-
tional cost reductions by stating that additional reduc-
tions could be obtained by executing a permanent sub-
contract for performance of the maintenance work at
the Mobile mill.

Upon the Respondent’s request, BEK forwarded to
the Respondent on May 8, 1987, a proposed permanent
subcontract. In May 1987, the Respondent assembled
an in-house team to analyze BEK’s proposal and they
completed a cost analysis of the proposal. The judge
found that the cost study was comprised of 11 pages
and was completed by May 23, 1987. The cost study
led the Respondent to the conclusion that it could
achieve substantial savings by permanently sub-
contracting the bargaining unit maintenance work to
BEK—due to reduced manning levels projected under
the permanent subcontract—rather than by performing
that maintenance work with the Respondent’s bargain-
ing unit employees.

F. The Bargaining Sessions Leading up to the
Respondent’s Implementation of Its Permanent
Subcontracting Proposal on August 11, 198712

1. The May 27, 1987 bargaining session

At this bargaining session, the Respondent gave the
Unions, in response to their information request, a
copy of BEK’s proposed permanent subcontract for the
performance of the bargaining unit maintenance work,
as well as pages 1 through 6 of the Respondent’s cost
study of that proposal. The Unions briefly reviewed
these documents and stated that the Respondent had
not satisfied the Unions’ information request. The Re-
spondent stated to the Unions, as it did repeatedly
throughout the negotiations, that the Respondent had
provided the Unions with all the documentation that it
possessed.13

The Unions stated their belief that the Respondent
did not have the right to change its bargaining posi-
tion—after implementing its best and final offer on
March 2, 1987—by introducing its proposal regarding
permanent subcontracting. This was the position ad-
vanced by the Unions in their unfair labor practice
charge filed on May 21, 1987. The Unions added,
however, that ‘‘we won’t be rude, you can say any-
thing you want to say and we’ll listen, provided you
are willing to negotiate on [the elimination of premium
pay.]’’
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The Respondent expressed its belief that it lawfully
introduced the permanent subcontracting proposal. The
Unions responded, ‘‘[We] don’t agree that you can add
items and we’re not interested in anything you have to
say[,]’’ and that they were still waiting for the Re-
spondent to satisfy their request for information.

Both the Unions and the Respondent stated that they
would bargain as to the issue of premium pay, and the
Unions reiterated their earlier proposal suggesting a 7-
percent employee pay raise in exchange for the elimi-
nation of premium pay. The Respondent rejected this
as too costly.

The Respondent queried whether the Unions were
ready to discuss the permanent subcontracting pro-
posal, to which the Unions responded by asking
whether the Respondent was willing to change its posi-
tion on premium pay. The following exchange then
took place, as paraphrased by the judge:

Respondent: [Are you] refusing to meet and
bargain unless Respondent changed its position on
items 1, 2, and 3 [premium pay] . . . .

Unions: [We are] not refusing to meet, and
were prepared to bargain ‘‘on all items’’. . . .
[W]hen Respondent was willing to change its po-
sition on items 1, 2, and 3, ‘‘we’ll be ready to sit
down and talk about the other items.’’

2. The June 11, 1987 bargaining session

The Respondent stated at this bargaining session that
it was unwilling to change its position on premium pay
and inquired of the Unions’ position regarding the per-
manent subcontracting proposal. The Unions responded
that because of their unfair labor practice charges
pending before the Board, ‘‘we will listen to anything
you have to say, but we will not agree to [the perma-
nent subcontracting proposal].’’ The Unions added:
‘‘We are willing to listen to anything you have to say,
but we have charges with the NLRB. We are here to
bargain on your original eight items . . . and you have
no changes on [premium pay]. We are demanding that
you negotiate and change your position on [premium
pay].’’ The Respondent asked whether the Unions’ in-
tention was not to meet until their unfair labor practice
charges were ruled on. The Unions replied that they
had not said that, and that ‘‘we are demanding’’ that
Respondent change its position on premium pay. The
Respondent again inquired as to the Unions’ intention
regarding the Respondent’s subcontracting proposal,
and the Unions responded, ‘‘[We] told you we’d listen,
but we are not going to agree on [the permanent sub-
contracting proposal].’’

3. The July 16, 1987 bargaining session

On July 7, 1987, the Board’s Regional Office dis-
missed the Unions’ charges that the Respondent had
unlawfully introduced the permanent subcontracting

proposal. The Respondent accordingly announced at
the July 16, 1987 bargaining session that since those
charges had been dismissed, the Respondent was mak-
ing the permanent subcontracting proposal part of its
voting package. The Respondent stated its intent to
subcontract maintenance work, as well as its view that
the Unions had been refusing to discuss the permanent
subcontracting proposal on the ground that they were
awaiting the disposition of the charges filed with the
NLRB.

The Respondent stated that ‘‘it is our intent to con-
tract maintenance. You need to believe that. We are as
serious as a breath of air. We implore you to bargain
about the impact and effect of item 11 [permanent sub-
contracting].’’ The Unions replied that it was ‘‘ridicu-
lous’’ to think that the Unions were going to agree that
the Respondent could contract maintenance, and added,
‘‘[D]o you think that we are going to give up 280
jobs? We want to stay alive. You’re going to get us
killed.’’ The Respondent reiterated that its intent was
to contract maintenance. The Unions stated that the
question of whether the Unions were willing to agree
to contract maintenance was the ‘‘silliest question a
grown man could ask,’’ and that ‘‘we wouldn’t agree
to give up our jobs.’’ The Respondent replied by re-
peating its intent to contract out maintenance.

The following exchange also took place between the
parties as paraphrased by the judge in sec. II, J, of her
decision:

UPIU vice president Langham said that the
Unions had appealed the dismissal of the charges,
and that until that appeal had been disposed of,
the Unions were taking the position that items 1,
2, and 3 were the major issues between the par-
ties. [Respondent’s negotiator] Vandillon said that
Respondent was unwilling to wait on the appeals,
that it had a right to bargain on item 11, that this
issue was important to both parties, and that as to
item 11 the parties were deadlocked if the Unions
were not going to bargain about it that day.
Langham said that the Unions felt that they still
had the right to wait on the appeal of the dismis-
sal of the NLRB charges; that until the decision
on the appeal, the Unions took the position that
items 1, 2, and 3 were the major items standing
between the parties; that the Unions did not
‘‘agree unilaterally that [Respondent had] the
right to add to [Respondent’s] original proposal;’’
but that the Unions would ‘‘have to listen’’ to
what Respondent had to say. Vandillon asked
whether this meant that the Unions were not
going to address the subcontracting issue.
Langham denied saying that the Unions would not
negotiate, and said that Vandillon was ‘‘putting
words in [Langham’s] mouth.’’ He further said
that he was not saying the parties were dead-
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14 At the December 4 and 17, 1987 bargaining sessions, the
Unions’ negotiators did state that they had full authority to settle an
agreement, and that they were not going elsewhere for approval. As
noted, however, the Unions usually stated that they would need to
petition UPIU President Glenn to sign any agreement that was
reached.

locked on item 11, and that the NLRB had not
ruled that Respondent had the legal right to put it
on the table. [Footnotes omitted.]

By letter dated July 28, 1987, the Respondent noti-
fied the Unions that it intended on August 10, 1987,
to sign a subcontract with BEK to perform bargaining
unit maintenance work on a permanent basis. On Au-
gust 11, 1987, the Respondent executed the permanent
subcontract with BEK. The Respondent’s officials tes-
tified that they executed the permanent subcontract to
save money with respect to the performance of mainte-
nance work during the lockout.

G. The Course of Negotiations from the
Respondent’s Execution of the Permanent

Subcontract with BEK on August 11, 1987, Until
the Respondent’s Rescission of the Permanent

Subcontract on May 3, 1988

The parties’ next bargaining session occurred on Au-
gust 24, 1987. The Unions repeatedly queried the Re-
spondent as to the status of the bargaining unit mainte-
nance employees in light of the permanent subcontract
and whether the ‘‘maintenance jobs [had] been perma-
nently replaced.’’ In response to the Unions’ question
whether the maintenance employees would have a job
if the parties’ reached a settlement regarding the per-
manent subcontracting proposal, the Respondent re-
plied, ‘‘No, not under the contract [with BEK].’’ The
Unions continued to express concern about the fate of
the maintenance employees. Local 2650 President
Funk stated, ‘‘How in the hell do you ever expect to
get an agreement out of this now?’’

On August 28, 1987, the Respondent placed on its
telephone information line to employees the message
that because about 280 hourly employees were in-
volved in maintenance work in the mill, about that
number of jobs would be eliminated as a result of the
Respondent’s contract with BEK. The Respondent fur-
ther advised employees that ‘‘[u]nder the terms of the
expired labor agreement, maintenance employees could
use their applicable seniority to bump-back into base-
rate [production] jobs.’’

At the October 26, 1987, bargaining session, the
Unions commenced the session by stating that they
wanted to talk about the relocation of the extruder,
how items 9 and 11 had been added, and the contract-
ing of maintenance. The majority of the session, how-
ever, involved discussion of the Respondent’s ex-
pressed concern whether an agreement could be
reached since the Mobile mill was linked to the three
other locations via the pooled voting arrangement. As
discussed below, the Respondent frequently expressed
this concern at the bargaining table, and stated that it
needed some assurance that if an agreement was
reached at the bargaining table at Mobile it would be
executed by the Unions and not be held up awaiting

the application of the pooled voting procedures. The
Unions replied that they were there to negotiate regard-
ing the Mobile mill, and that if an agreement was
reached and the Mobile bargaining unit employees
voted to accept it, they would petition UPIU president
Glenn to sign the agreement notwithstanding the
pooled voting procedure. The Unions typically re-
sponded to the Respondent’s frequently expressed con-
cern regarding the pooled voting procedure by stating
that they would petition to have UPIU President Glenn
execute any agreement that was reached at Mobile.14

At the conclusion of the October 26, 1987 session, the
Respondent reviewed several concerns expressed by
the Unions, including ‘‘what happens to the mainte-
nance people?’’ The Unions emphasized that that was
one issue which needed to be resolved.

The parties’ November 5, 1987 negotiating session
involved continued discussion of the pooling issue.
The Unions stated:

We have to start [negotiating] somewhere. We
can start here in Mobile and it is as good a place
as any to start. . . . We know less here of our
status than we do at other places. We have to start
somewhere before we ever get the pooled voting
issue settled. . . . [We] don’t know the status of
the Mobile mill. And [we] don’t know the status
of the two hundred and eighty maintenance jobs.

The parties also discussed the possibility of a produc-
tivity bonus in lieu of premium pay.

At the December 4, 1987 bargaining session, the Re-
spondent asked for a response regarding its proposal to
remove the extruder, and noted that it had no intention
of dropping item 11 (permanent subcontracting), but
that it was willing to discuss cash payments at the end
of the contract if certain productivity and quality goals
were achieved. The Unions responded by asking
whether they could reach an agreement on putting the
bargaining unit maintenance employees back to work
at the Mobile mill. The Unions additionally stated that
they would change their position on premium pay if
the Respondent would withdraw its permanent sub-
contracting proposal. The Respondent replied that if
the Unions would agree to item 11, the Respondent
was willing to discuss cash payments if productivity
and quality goals were achieved. The Respondent
again stated that it had no intention of dropping items
9 and 11, that it was totally satisfied with BEK’s per-
formance, and that it was too costly to perform the
maintenance work ‘‘in-house.’’
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15 The proposed transition agreement also called for, inter alia, a
3-month ‘‘no jurisdiction’’ period in which the Respondent could as-
sign work to employees or contractors as it wished on a nonprece-
dent setting basis.

16 The Unions also asked, inter alia, ‘‘What has been the cost to
the Company to replace the represented employees?’’

1. The Respondent’s proposed
transition agreement

At the December 17, 1987 bargaining session, the
Respondent distributed a proposed transition agreement
to govern the operation of the Mobile mill immediately
following the end of the lockout. The Respondent’s ne-
gotiators testified that they introduced the transition
agreement at that time, even though the labor dispute
was not anticipated to be resolved quickly, because the
Respondent was aware of how difficult the issue would
be of returning unit employees working side by side
with BEK employees under the permanent subcontract.
The Unions stated that the parties needed a contract
before they could reach a transition agreement, and
that the Respondent’s transition proposal put ‘‘the cart
before the horse.’’

The Respondent stated that under its transition pro-
posal some locked-out maintenance employees with se-
niority could return to work by bumping into produc-
tion jobs of less senior employees, that the more junior
production employees would be laid off, and that the
failure to recall employees would be a nongrievable
matter.15 The Unions queried whether the BEK em-
ployees would remain following the end of the lockout
and the Respondent replied affirmatively. The Unions
asked how many of the unit employees would be laid
off if the contractors stayed in the plant. The Respond-
ent replied that it did not know, but assumed that some
of the maintenance employees would come back under
the bump-back provisions. The Unions stated that
‘‘[o]ur position is and always has been that all of them
[the bargaining unit employees] will have to come
back before item 11 is removed.’’ The Respondent
stated that it had no intention of dropping item 11, and
if the parties did not reach a transition agreement, then
in effect all the maintenance employees would be laid-
off. The Unions stated that until item 11 was resolved
and dropped, there would never be any harmony at the
mill.

The next bargaining sessions held on December 21,
1987, and January 4 and 29, 1988, principally con-
cerned the Respondent’s proposed transition agree-
ment. At the December 21 session, the Unions pre-
sented a counterproposal on transition which provided,
inter alia, that ‘‘[a]ll employees who desire to do so
will be scheduled to return to work . . . .’’ The Re-
spondent asked whether it could use contractors under
that counterproposal. The Unions replied, ‘‘[I]f all the
Unions’ represented people came back, Respondent
could have all the contractors it wanted.’’

At the January 29, 1988 bargaining session, the Re-
spondent introduced a proposed revised transition

agreement which provided, inter alia, for a 75-day
transition period in which the Respondent could assign
work on nonprecedent-setting basis, and again pro-
vided that some maintenance employees might not be
recalled. The Unions stated that that proposal was ac-
ceptable if the transition period was reduced to 14 days
and ‘‘our folks’’ were back to work.

At the February 18, 1988 bargaining session, the
Respondent replied to written questions the Unions had
previously submitted regarding the permanent sub-
contract with BEK. The first question was ‘‘whether
company items 9 and 11 were still a company proposal
or was the permanent replacement of unit employees
final . . . .’’ The Respondent replied that items 9 and
11 remain company proposals; that it had not perma-
nently replaced anybody; that it had subcontracted the
maintenance work to BEK; and that ‘‘it is not our in-
tention to rescind that contract.’’ The Unions neverthe-
less continued to press whether the maintenance em-
ployees had been replaced by BEK employees. The
Respondent replied to the Unions’ query regarding
maintenance employees and severance pay by stating
that most maintenance employees had sufficient senior-
ity to remain by bumping into the jobs of less senior
employees who ‘‘would be subject to layoff or reas-
signment’’ and that any maintenance employees who
were laid off would have to exercise their severance
pay rights and would be terminated.16

At the conclusion of the February 18, 1988 session,
the Unions stated that they would be agreeable to sub-
mitting for a vote the Respondent’s offer of March 10,
1987—which did not include the permanent sub-
contracting proposal—provided that holiday premium
pay remained intact and a profit sharing plan was im-
plemented in lieu of Sunday premium pay. At the
March 11, 1988 bargaining session, the Respondent re-
jected the Unions’ proposal because, inter alia, it main-
tained holiday pay, and did not address elimination of
the extruder or the Respondent’s ‘‘high maintenance
costs.’’ In regard to the Unions’ suggestion of a profit-
sharing plan in return for the elimination of premium
pay, the Respondent stated that it had not made such
a trade off when it eliminated premium pay at certain
other locations.

2. The Respondent’s Louisville proposal

Between March 28 and April 15, 1988, representa-
tives of the Respondent and union negotiators rep-
resenting the Mobile, DePere, Jay, and Lock Haven lo-
cations met in Louisville, Kentucky, to formulate a
framework for the settlement of the disputes at each of
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17 The UPIU had gone on strike at the DePere, Jay, and Lock
Haven locations in June 1987. The Respondent permanently replaced
the employees at these locations.

18 The ‘‘total flexibility’’ proposal provided, in pertinent part:
The parties agree that the need to reduce mill maintenance costs
is a primary concern . . . . It is not the Company’s intent to
eliminate mill maintenance crews . . . . [Unit maintenance] em-
ployees who elect to remain at the Mobile Mill will return to
work . . . up to a maximum of 140 General Mechanics and 60
Instrument-Electricians. If more . . . desire to return to work,
junior employees within each group will bump into non-mainte-
nance jobs in accordance with the seniority provisions of the
Labor Agreement. It is understood and agreed that these initial
staffing levels in no way constitute a commitment of any main-
tenance manning for the future. It is further understood and
agreed that there will be no work jurisdictional restrictions be-
tween any classifications in the Mobile Mill . . . . Any em-
ployee may be assigned to perform any work which he or she
is qualified to safely perform. It is further understood and agreed
that there will be no restrictions on the kinds and amounts of
work that may be assigned to outside contractors, except that no
mill employees will be laid off as a result. Any further reduc-
tions in the mill maintenance work force, beyond the initial
staffing level, attributable to the provisions contained herein will
be handled through normal attrition.

19 The Unions observed that the total flexibility proposal, which
had no restriction on the use of contractors, could completely erode
the bargaining unit.

the four locations.17 The Respondent made a contract
proposal for the Mobile mill which provided for, inter
alia: (1) the elimination of Sunday and holiday pre-
mium pay; (2) senior maintenance employees to apply
for early retirement benefits; (3) extra severance pay
for those maintenance employees who resigned by the
end of June 1988; and (4) a so-called ‘‘total flexibil-
ity’’ proposal allowing up to 200 bargaining unit main-
tenance employees to return to work but without a
commitment to maintain any level of unit maintenance
employees in the future and putting no restrictions on
the Respondent’s use of outside contractors.18 The Re-
spondent also made contract proposals for the other
three locations.

The Respondent pressed UPIU President Glenn to
allow individual votes at each of the four locations;
Glenn responded that he would adhere to the pooled
voting arrangement. A ratification vote was held at
each of the four locations. The votes were thereafter
tallied at each location and forwarded to UPIU head-
quarters, where the votes were pooled and the pro-
posed contracts overwhelmingly rejected.

H. The Respondent Terminates the Permanent
Subcontract with BEK and Withdraws Its

Permanent Subcontracting Proposal

On May 3, 1988, the Respondent terminated its per-
manent subcontract with BEK. The judge found that
the Respondent did so as a result of being informed
that the instant complaint would issue alleging the per-
manent subcontract to be unlawful. Consequently, the
Respondent and BEK entered into a temporary sub-
contract to perform the maintenance work. The terms
of the May 1988 temporary subcontract—including the
costs to the Respondent—were essentially identical to

those of the preceding permanent subcontract save for
the duration of the agreement.

By letter dated May 3, 1988, the Respondent ad-
vised the Unions that it had cancelled its permanent
subcontract with BEK and was withdrawing item 11
from the bargaining table. The Respondent further ad-
vised the Unions that it was making a contract pro-
posal which provided for, inter alia: (1) the return to
work of all bargaining unit maintenance employees;
(2) elimination of premium pay for Sunday and holi-
day work; (3) the ‘‘total flexibility’’ proposal regard-
ing subcontracting contained in the Respondent’s Lou-
isville proposal; (4) a 60-day transition period at the
end of the lockout; and (5) a 2-percent wage increase
for maintenance employees in the third year of the
contract.

At the next bargaining session held on May 13,
1988, the Respondent requested that the Unions put its
May 3, 1988 proposal to a vote. The Unions declined
and observed that the May 3 proposal was a starting
point, expressing dissatisfaction with the total flexibil-
ity proposal,19 the length of the transition period, and
the elimination of premium pay. The Unions in addi-
tion requested backpay for the period of the permanent
subcontract for all the locked-out employees, which the
Respondent characterized as ‘‘ridiculous.’’ The Re-
spondent asked whether Mobile was still part of the
voting pool, and the Unions replied, ‘‘That’s a fair
statement.’’

I. The Course of Negotiations Until October 1988
When the Lockout Is Ended and a New Contract

Is Reached

At the June 24, 1988 bargaining session, the Unions
stated that a vote had not been held on the Respond-
ent’s May 3, 1988 proposal because it was less advan-
tageous to employees than the Respondent’s Louisville
proposal of April 13, 1988. The Respondent replied
that it had moved with respect to its proposal that no
maintenance employees come back. The Unions also
stated that ‘‘[w]e are a part of the pool and we chose
to be part of it, but that does not preclude an agree-
ment here in Mobile.’’ The Unions asked the Respond-
ent—as they did periodically throughout the negotia-
tions—to end the lockout, allow the membership to re-
turn to work, and to continue negotiations.

At the July 15, 1988 bargaining session, the parties
primarily disputed the length of the transition period,
with the Respondent seeking up to 60 days and the
Unions proposing 14 days. The Unions further sug-
gested that they were willing to discuss the elimination
of premium pay in exchange for a 401(k) plan, which
the Respondent rejected. The Respondent queried
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20 As noted above, the UPIU had been on strike at the DePere,
Jay, and Lock Haven locations since June 1987.

whether ‘‘the best your side can do is petition Wayne
Glenn if we reach a settlement.’’ The Unions replied:

Yes, but it should not be an impediment to reach-
ing an agreement. . . . We need to work out an
agreement and then see what we can do about
getting a signature. First let’s get that worked out,
but don’t use the pool as a crutch.

The Unions again asked for backpay for the period of
the permanent subcontract. The Respondent rejected
this, but agreed with the Unions that this could be dis-
posed of by the NLRB and should not impede a settle-
ment. The Unions asked the Respondent to end the
lockout, to which the Respondent replied, ‘‘As we
have said all along, the way for the lockout to end is
to ratify the contract and have the International Union
execute it.’’

1. The negotiations regarding the Respondent’s
mill in Vicksburg, Mississippi

About September 20, 1988, representatives of the
Respondent and the UPIU met in negotiations concern-
ing the Respondent’s mill in Vicksburg, Mississippi, to
address the issue of the elimination of premium pay.
The parties agreed that any agreement as to the issue
of premium pay at the Vicksburg location would serve
as a pattern for settlements at other locations. The par-
ties at Vicksburg agreed that in at least partial ex-
change for the elimination of Sunday premium pay, the
Respondent would contribute to a 401(k) plan and in-
crease employees’ shift differential pay.

UPIU President Glenn asked that the Respondent
end the lockout at Mobile and let the unit employees
return to work while negotiations continued. The Re-
spondent replied that it was not willing to end the
lockout unless the parties had a ratified, executed con-
tract at the Mobile mill. Glenn replied that he was not
in a position to authorize the signing of a contract at
Mobile as long as strikes at other locations were in
progress, and continued his efforts to induce the Re-
spondent to take back permanently replaced strikers at
the DePere, Jay, and Lock Haven locations.20 The Re-
spondent also inquired as to the Unions’ position on
the Respondent’s ‘‘total flexibility’’ subcontracting
proposal, and the union representatives responded that
the language was too open-ended and would allow the
Respondent to eliminate the entire maintenance depart-
ment over time through attrition.

By the conclusion of this bargaining session regard-
ing the Vicksburg mill, the judge found that the parties
‘‘felt reasonably comfortable that they could achieve a
contract at Mobile on the basis of the Vicksburg agree-
ment or some variation of it.’’ The Respondent further
stated, however, that it would not introduce the Vicks-

burg compromise at Mobile until it had assurance that
if an agreement was reached at Mobile, the contract
would be executed by UPIU President Glenn. The
Unions referred to their earlier statement that they
were not in a position to authorize contract execution
at ‘‘this point in time.’’ The Respondent thus replied
that ‘‘there is no point in us going back to the bargain-
ing table at this point.’’

On October 8 and 9, 1988, negotiations were again
held with respect to the Vicksburg mill. The Respond-
ent at this time made proposals that the UPIU viewed
as an effective trade off for the elimination of Sunday
premium pay. UPIU President Glenn accordingly an-
nounced that he was releasing union representatives
from the restriction against signing contracts without
his approval. Also on October 8, 1988, the UPIU in-
formed the Respondent that it was terminating the
strikes at the DePere, Jay, and Lock Haven locations,
and offered to return to work unconditionally at these
facilities. Immediately after the decision was made to
end the strikes, the Unions arranged for negotiations at
the Mobile mill.

2. The parties reach agreement at Mobile

The Unions and the Respondent met on October 19,
1988, in an attempt to settle the Mobile dispute. At
this bargaining session, the parties identified the major
issues between them as the elimination of Sunday and
holiday premium pay; elimination of jobs in the beater
room; the removal of the extruder; the transition agree-
ment; and, according to the Respondent, the Unions’
‘‘inability to deliver a signed labor agreement.’’ The
parties then discussed the Respondent’s ‘‘total flexibil-
ity’’ subcontracting proposal. The Unions questioned
the Respondent’s asserted need for additional flexibil-
ity in the assignment of maintenance work, and stated
that it would destroy seniority in the bargaining unit.
With respect to the conduct of maintenance work after
the end of the lockout, the Unions stated, ‘‘How do
you expect [us] to work alongside BE&K while there
is so much animosity between us?’’ The parties contin-
ued to argue over the transition agreement and the total
flexibility proposal.

The parties met again on October 20 and 21, 1988.
At the latter session, the Respondent proposed a pack-
age which included, inter alia, the elimination of Sun-
day and holiday premium pay; a 401(k) plan similar to
the Vicksburg plan; a transition period of 30 days; in-
creases in the shift differentials to employees who
worked every fourth Sunday; a 2-percent increase for
all bargaining unit employees on the payroll on par-
ticular dates; and a compromise provision as to sub-
contracting based on the agreement reached at the Re-
spondent’s Natchez, Mississippi location. The Natchez
language permitted the Respondent to use outside con-
tractors but also committed the Respondent to maintain
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a sufficient maintenance crew of unit employees in
each department to perform the maintenance duties.

On October 28, 1988, the Mobile bargaining unit
employees voted to accept the Respondent’s October
21, 1988 proposal. UPIU President Glenn was apprised
of the vote and approved the agreement. There was no
pooling of votes. The Mobile agreement was executed
by the Unions on October 29, 1988. Following the
execution of the contract, the Respondent terminated
the lockout and permitted all the bargaining unit em-
ployees to return to work.

III. THE JUDGE’S DECISION

The judge found that the Respondent violated Sec-
tion 8(a)(5) and (1) of the Act by failing to provide
the Unions with information, pursuant to their request
of May 21, 1987, relevant to the parties’ contract ne-
gotiations. The judge found, as alleged in the com-
plaint, that the Respondent unlawfully failed to provide
the Unions with: (1) pages 7, 8, and 11 of the Re-
spondent’s cost analysis of BEK’s proposed permanent
subcontract; (2) the temporary subcontract under which
BEK performed the maintenance work from March 21,
1987, until August 11, 1987; (3) a memorandum dated
May 27, 1987, from BEK to the Respondent memori-
alizing a change in billing rates under the temporary
subcontract; (4) a memorandum dated July 13, 1987,
from BEK to the Respondent regarding manning re-
ductions requested by the Respondent during the per-
formance of the temporary contract; and (5) documents
relating to the contract proposal by ICS to perform cer-
tain computer maintenance work for the Respondent.

The judge reasoned, in essence, that had these docu-
ments been forwarded to the Unions, they would have
been apprised that the Respondent’s motive for intro-
ducing the permanent subcontracting proposal was at
least in part to reduce its costs during the lockout. The
judge further reasoned that based on the information
contained in these documents, the Unions would have
been better able to dissuade the Respondent from ad-
hering to the proposal by demonstrating that the Re-
spondent would not in fact achieve significant cost re-
ductions—as the Respondent asserted throughout nego-
tiations—by entering into the permanent subcontract
with BEK. The judge accordingly found these docu-
ments to be relevant to the parties’ bargaining negotia-
tions and to have been unlawfully withheld from the
Unions.

The judge further concluded that the Respondent’s
unlawful failure to provide the Unions with relevant
information precluded the existence of a legally cog-
nizable impasse as to the Respondent’s implementation
of its permanent subcontracting proposal. The judge
reasoned that the Unions were unable to fully evaluate
and respond to the Respondent’s permanent sub-
contracting proposal, in the absence of the information

unlawfully withheld by the Respondent, and therefore
no legally cognizable impasse could be reached as to
that proposal. The judge accordingly found that the
Respondent violated Section 8(a)(5) and (1) of the Act
on August 11, 1987, by unilaterally implementing its
subcontracting proposal in the absence of a legally
cognizable impasse, and that this unfair labor practice
continued until the permanent subcontract with BEK
was rescinded on May 3, 1988.

The judge further reasoned that, in light of her find-
ing that the Respondent had unlawfully implemented
the permanent subcontracting proposal, the Respondent
could not demonstrate that it was motivated to execute
the permanent subcontract based on legitimate and
substantial business justifications. The judge accord-
ingly found that the Respondent’s execution of the per-
manent subcontract for the performance of mainte-
nance work constituted a violation of Section 8(a)(3)
and (1) of the Act. The judge explained that, in view
of her finding that the Respondent’s unilateral imple-
mentation of the permanent subcontracting proposal
was unlawful, it was unnecessary for her to pass on
the complaint allegation that by executing the perma-
nent subcontract the Respondent engaged in conduct
inherently destructive of employee rights under Section
7 of the Act.

The judge finally concluded that a backpay remedy
was appropriate for all the locked-out production and
maintenance bargaining unit employees for the period
during which the permanent subcontract was effective,
August 11, 1987, to May 3, 1988. The Respondent ar-
gued that the unit employees would have remained
locked out during this period even if the Respondent
had not entered into the permanent subcontract, and
accordingly that no backpay was appropriate. The
judge rejected this argument and found that the record
established that the Respondent would have terminated
the lockout during the effective period of the unlawful
permanent subcontract if the Respondent had not un-
lawfully executed that subcontract. The judge reasoned
that any ambiguity as to what might have occurred
must be resolved against the Respondent, in light of its
unlawful conduct, and that accordingly a backpay
award was appropriate.

IV. CONTENTIONS OF THE PARTIES

A. The Respondent’s Exceptions

The Respondent contends that the judge erred in
finding that it violated Section 8(a)(5) and (1) of the
Act by failing to provide the Unions with requested in-
formation. The Respondent asserts that it was not re-
quired to furnish the Unions with information because
the request was not made in good faith, and because
the Unions refused to bargain over the Respondent’s
permanent subcontracting proposal pending disposition
of their unfair labor practice charge. The Respondent
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21 The Respondent notes that its permanent subcontracting pro-
posal was deemed a mandatory subject of bargaining by the Board’s
Office of Appeals in denying the Unions’ appeal of the dismissal of
their unfair labor practice charge.

argues that by this conduct the Unions waived their
right to receive information from the Respondent. The
Respondent additionally asserts that the Unions did not
specifically request most of the documents found by
the judge to have been unlawfully withheld, and that
accordingly the information request was not suffi-
ciently specific to put the Respondent on notice of the
information sought.

The Respondent further contends that the implemen-
tation of its permanent subcontracting proposal did not
violate Section 8(a)(5) and (1) of the Act, even in the
absence of a lawful impasse, because the Unions en-
gaged in unlawful conduct during the bargaining nego-
tiations. The Respondent asserts that the Unions un-
lawfully conditioned bargaining on their pooled voting
strategy, as well as refused to bargain with respect to
the permanent subcontracting proposal. The Respond-
ent submits that it was privileged to unilaterally imple-
ment its permanent subcontracting proposal due to the
Unions’ unlawful conduct.21

The Respondent further contends that the judge’s
finding that it violated Section 8(a)(3) and (1) of the
Act is derivative of the judge’s finding that the Re-
spondent unlawfully unilaterally implemented its per-
manent subcontracting proposal. The Respondent as-
serts that since the latter finding is erroneous, the de-
rivative 8(a)(3) and (1) finding must be reversed.

The Respondent additionally submits that the perma-
nent subcontracting here during a lawful lockout is not
inherently destructive of employee rights, because of
the Respondent’s business goal of reducing its mainte-
nance costs both during the lockout and in the long
term. The Respondent argues further that it is unneces-
sary for the Board to reach the issue of whether the
Respondent’s conduct is inherently destructive of em-
ployee rights because no backpay remedy is appro-
priate in this case.

The Respondent argues that a backpay remedy is in-
appropriate because the lockout continued for over 5
months after the permanent subcontract was rescinded,
based on the parties’ continuing inability to resolve the
premium pay issue. The Respondent observes that the
lockout did not in fact end until resolution of the pre-
mium pay issue based on the compromise reached in
October 1988 at the negotiations concerning the Re-
spondent’s Vicksburg, Mississippi facility. The Re-
spondent further observes that the Mobile dispute
could not have ended until the conclusion of the strikes
at the other pooled locations of DePere, Jay, and Lock
Haven, which did not occur until October 1988. The
Respondent accordingly asserts that any backpay
award for the period in which the permanent sub-

contract was in place is inappropriate because the bar-
gaining unit employees would have remained locked
out until the resolution of these issues some 5 months
after the rescission of the permanent subcontract.

B. The Position of the General Counsel and the
Charging Parties

The General Counsel and the Charging Party Unions
have cross-excepted to the judge’s decision not to pass
on the complaint allegations that the Respondent vio-
lated Section 8(a)(3) and (1) of the Act by, during the
lockout, entering into the permanent subcontract with
BEK to perform maintenance work previously per-
formed by bargaining unit employees. The complaint
alleges that by that conduct, the Respondent perma-
nently replaced its locked-out maintenance employees,
and thereby engaged in conduct which is inherently de-
structive of employee rights under Section 7 of the
Act, and that such conduct was undertaken without any
legitimate and substantial business justification. Both
the General Counsel and the Unions argue that the
Board should pass on these complaint allegations and
find that the Respondent violated Section 8(a)(3) and
(1) of the Act.

The General Counsel and the Unions contend that
Board precedent establishes that it is unlawful for an
employer to permanently replace locked-out employ-
ees, and that such conduct has been deemed inherently
destructive of employee rights. They argue that it ac-
cordingly follows that permanent subcontracting of
bargaining unit work previously performed by locked-
out employees should likewise be found to be inher-
ently destructive conduct because the effect of perma-
nent subcontracting on employee interests is at least as
severe as that of the permanent replacement of em-
ployees. The General Counsel and the Unions further
contend that the Respondent’s action constitutes inher-
ently destructive conduct because it (1) obstructs the
parties’ collective-bargaining process; (2) discourages
employees from exercising their statutory rights; and
(3) diminishes the Unions’ capacity to effectively rep-
resent the employees in the bargaining unit.

The General Counsel and the Unions additionally
contend that the Respondent failed to argue before the
judge its contention, now raised in its exceptions, that
the Unions’ pooled voting arrangement was unlawful
and thereby privileged the Respondent to unilaterally
implement its permanent subcontracting proposal. They
argue that a contention raised for the first time in ex-
ceptions to the Board is ordinarily considered untimely
raised and should thus be deemed by the Board to
have been waived. The Respondent counters that it ar-
gued before the judge that the Unions engaged in un-
lawful conduct and that this argument is accordingly
properly before the Board on exceptions.
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22 The Respondent stated in its reply brief to the judge: ‘‘In our
initial brief [to the judge], we agreed that those pages [7 and 8]
would have been subject to production under the [Unions’] May 21
data request if the Unions had been bargaining over subcontracting.’’

The General Counsel and the Unions further dispute
the Respondent’s assertion that the Unions refused to
bargain regarding the permanent subcontracting pro-
posal. They contend that the Unions’ position was one
of firm opposition to the Respondent’s proposal rather
than a refusal to bargain. They additionally argue that
the Unions’ bargaining posture was caused by the Re-
spondent’s unlawful withholding of information rel-
evant to the parties’ negotiations.

The General Counsel and the Unions additionally
contend that the appropriate remedy in this case is
backpay for all locked-out production and maintenance
employees during the period of the permanent sub-
contract. They argue that implementation of the perma-
nent subcontract interfered with the parties’ ability to
reach an agreement as to the premium pay issue and
therefore prolonged the lockout. They further argue
that any uncertainty as to the effect of the Respond-
ent’s unlawful conduct on the duration of the lockout
must be resolved against the Respondent, whose un-
lawful conduct rendered certainty impossible.

V. DISCUSSION

A. The 8(a)(5) Information Allegations

We agree with the judge, for the reasons set forth
below, that the Respondent violated Section 8(a)(5)
and (1) of the Act by failing to provide the Unions,
pursuant to their information request, with pages 7 and
8 of the Respondent’s cost study of BEK’s proposed
permanent subcontract. Unlike the judge, however, we
find it unnecessary to pass on the complaint allegations
that the Respondent unlawfully failed to provide the
Unions with the additional documents requested. We
note that all the documents alleged to have been un-
lawfully withheld were in fact obtained by the Unions
pursuant to subpoena during the course of these pro-
ceedings. There is thus no need in this case for an af-
firmative order directing the Respondent to furnish the
Unions with the requested information. Accordingly,
any finding that the Respondent unlawfully withheld
the additional documents would be merely cumulative
of our finding that the Respondent unlawfully failed to
provide the Respondent with pages 7 and 8 of the cost
study, and such an additional finding would not affect
the Order in this case.

It is axiomatic that an employer has an obligation to
furnish to a union, upon request, information relevant
to the parties’ contract negotiations. NLRB v. Truitt
Mfg. Co., 351 U.S. 149 (1956). There can be no seri-
ous dispute regarding the relevance of pages 7 and 8
of the cost study to the parties’ negotiations regarding
the Respondent’s permanent subcontracting proposal,
as the Respondent plainly acknowledges that it relied
on the cost study in deciding to introduce that proposal
into contract negotiations. Indeed, the Respondent es-
sentially conceded in its briefs to the judge the rel-

evance of pages 7 and 8 to the Unions’ evaluation of
the Respondent’s permanent subcontracting proposal.22

The Respondent thus does not dispute the relevance
of pages 7 and 8, but rather argues in its exceptions
that it was not required to furnish the Unions with
those pages based on its defenses, also advanced be-
fore the judge, that the Unions refused to bargain over
the permanent subcontracting proposal and that the in-
formation was not requested in good faith. The judge
found, and we agree, that these defenses are without
merit. We shall examine each defense in turn.

1. The refusal-to-bargain defense

It is settled that the pendency of unfair labor prac-
tice charges or other collateral litigation does not sus-
pend the obligation to bargain. Wells Fargo Armored
Service Corp., 300 NLRB 1104, 1109 (1990). We have
carefully reviewed the Unions’ conduct with respect to
the subcontracting proposal, and we cannot conclude
that the Unions refused to bargain over that proposal.
We find that the Unions never refused to meet and
confer with the Respondent, but rather regularly met in
negotiations and expressed their adamant opposition to
the Respondent’s proposal as well as their justification
for taking such a bargaining posture. Adamant insist-
ence on a bargaining position fairly maintained is not
in itself a refusal to bargain in good faith. Chevron Oil
Co. v. NLRB, 442 F.2d 1067, 1072 (5th Cir. 1971);
Commercial Candy Vending Division, 294 NLRB 908
(1989).

There is no dispute that the Unions met regularly
with the Respondent in bargaining sessions following
the Respondent’s introduction of its permanent sub-
contracting proposal on May 21, 1987. On that date,
the Unions filed their unfair labor practice charges
challenging the Respondent’s introduction of that pro-
posal. The Unions never refused to meet and confer
with the Respondent, however, and the parties there-
after conducted bargaining sessions on May 22, May
27, June 11, and July 16, 1987, prior to the Respond-
ent’s implementation of its proposal on August 11,
1987. The Respondent does not contend that it wished
to meet more frequently but that the Unions refused to
do so. There accordingly can be no contention that the
Unions refused to meet and engage in bargaining ses-
sions with the Respondent pending disposition of the
unfair labor practice charge.

Nor did the Unions preclude the Respondent from
raising the issue of permanent subcontracting or refuse
to discuss the issue at the bargaining table. Rather, the
Unions conceded that they would ‘‘have to listen’’ to
the Respondent’s proposal despite their oft-mentioned
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23 Indeed, the Unions had expressed their concern regarding job
loss soon after the Respondent’s introduction of the permanent sub-
contracting proposal. Thus, in late May 1987, Union Negotiator
Dunaway telephoned Respondent’s negotiator Gilliland to inquire
whether the Respondent was serious about its permanent sub-
contracting proposal. Gilliland replied affirmatively and Dunaway
asked ‘‘how [the] Respondent could expect the Unions to agree to
give up 285 jobs.’’ Similarly, UPIU Local 2650 President Funk, who
was a union negotiator, stated in a letter dated July 8, 1987, to Mill

Manager Perkins, ‘‘We still do not understand your statement about
contracting out maintenance. How can you make an offer to take
away our jobs?? If that is part of the offer, we reject that part
now!!’’

24 In so concluding, we have carefully considered certain state-
ments made by the Unions which the Respondent contends establish
a refusal to bargain. At the May 27, 1987 session, the Unions stated
that they ‘‘don’t agree that you can add items and we’re not inter-
ested in anything you have to say.’’ The Respondent also points to
the judge’s finding that the bargaining notes of Union Negotiator
McDonald indicated that during the latter part of the June 11, 1987
bargaining session, the Unions said that until the NLRB had ruled
on the legality of Respondent’s adding items 9 and 11, the Unions
had no need to recognize them as negotiable items and no need for
a tour of the mill. ‘‘In determining whether a party has negotiated
in good faith it is necessary to scrutinize the totality of its conduct.’’
Eltec Corp., 286 NLRB 890, 893 (1987), enfd. 870 F.2d 1112 (6th
Cir. 1989). These statements thus must be considered in the context
of the Unions’ attendance at regular negotiating sessions, discussion
of the Respondent’s position, and explanation of their adamant oppo-
sition to the Respondent’s proposal. In these circumstances, we find
that the totality of the Unions’ conduct establishes that the Unions
satisfied their bargaining obligation with respect to the Respondent’s
permanent subcontracting proposal.

belief that the proposal was unlawful. Thus, the Unions
stated at the May 27, 1987 session their belief that the
Respondent had unlawfully introduced the permanent
subcontracting proposal, but added that ‘‘we won’t be
rude, you can say anything you want to say and we’ll
listen, provided you are willing to negotiate on [the
elimination of premium pay.’’] The Unions similarly
stated at the June 11, 1987 session that ‘‘we will listen
to anything you have to say, but we will not agree to
[the permanent subcontracting proposal.’’] Indeed, the
Unions stated at the July 16 session that they did not
‘‘agree unilaterally that [the Respondent had] the right
to add to [the Respondent’s] original proposal[ ]’’ but
that the Unions would ‘‘have to listen’’ to what the
Respondent had to say. We find that these statements
establish the Unions’ recognition, albeit with reluc-
tance, that they were obligated to bargain over the per-
manent subcontracting proposal despite their belief that
the introduction of the proposal was unlawful.

The Unions further responded to the Respondent’s
proposal by expressing their adamant opposition to
permanent subcontracting and conveyed to the Re-
spondent that they would not agree to such a proposal
because of the consequent loss of bargaining unit jobs.
The Unions’ firm opposition to the permanent sub-
contracting proposal—and the Respondent’s equally
adamant adherence to that proposal—is well illustrated
by the parties’ negotiating session on July 16, 1987. At
that session, the Respondent stated that ‘‘it is our in-
tent to contract maintenance. You need to believe that.
We are as serious as a breath of air. We implore you
to bargain about the impact and effect of item 11.’’
The Unions replied that it was ‘‘ridiculous’’ to think
that the Unions were going to agree that the Respond-
ent could contract maintenance, and added, ‘‘Do you
think that we are going to give up 280 jobs? We want
to stay alive. You’re going to get us killed.’’ The Re-
spondent reiterated that its intent was to contract main-
tenance. The Unions stated that whether the Unions
were willing to agree to contract maintenance was the
‘‘silliest question a grown man could ask,’’ and that
‘‘we wouldn’t agree to give up our jobs.’’ The Re-
spondent replied by repeating its intent to contract out
maintenance. We find that this exchange demonstrates
that the parties were engaged in lawful hard bargaining
with respect to the permanent subcontracting proposal.
See Chevron Chemical Co., 261 NLRB 44, 46
(1982).23

It is fundamental that the obligation to bargain pur-
suant to Section 8(d) of the Act does not ‘‘compel ei-
ther party to agree to a proposal or require the making
of a concession.’’ NLRB v. American National Insur-
ance Co., 343 U.S. 395, 404 (1952); Barry-Wehmiller
Co., 271 NLRB 471, 472 (1984). The Unions here
were indeed unwilling to agree to the Respondent’s
permanent subcontracting proposal. They nevertheless
regularly met in negotiations with the Respondent, lis-
tened to the Respondent’s position with regard to per-
manent subcontracting, and explained—in visceral
terms—the justification for their firm opposition to the
proposal. A ‘‘refusal to bargain cannot be equated with
‘refusal to recede from an announced position’ ad-
vanced and maintained in good faith.’’ Church Point
Wholesale Grocery Co., 215 NLRB 500, 502 (1974)
(citation omitted), affd. sub nom. Atomic Workers
International Union, AFL–CIO v. NLRB, 538 F.2d
1199 (5th Cir. 1976). In these circumstances, we can-
not conclude that the Unions refused to bargain over
the permanent subcontracting proposal pending the dis-
position of their unfair labor practice charge.24

2. The bad-faith defense

We additionally find without merit the Respondent’s
assertion that the Unions’ information request was
made in bad faith. This argument is premised primarily
on the Respondent’s contention that the Unions refused
to further clarify their information request despite the
Respondent’s entreaties that they do so. It is clear that
no clarification of the Unions’ request was required,
however, to apprise the Respondent that pages 7 and
8 of the cost study were reasonably comprehended
within the Unions’ request for ‘‘all documents[ ] in-
cluding . . . studies . . . which support[ ], justif[y] or
tend[ ] to provide the basis for [the] company propos-
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25 We note that the Unions stated at the bargaining table that they
would tour the Mobile mill at such time when the Respondent sup-
plied the Unions with the requested information, in order to make
such a tour useful. In light of our finding that the Respondent unlaw-
fully withheld pp. 7 and 8 of the cost study, the Unions’ position
was not unreasonable.

26 In so finding, we do not adopt the judge’s statement that the
‘‘Respondent has displayed a niggardly and dissembling approach to
the Unions’ request for documentation . . . .’’

27 As we noted supra, the Respondent’s use of temporary sub-
contract personnel is not alleged to be unlawful.

als’’ of permanent subcontracting. As noted above, the
Respondent concedes that the cost study provided the
basis for introducing the permanent subcontracting pro-
posal. The Respondent acknowledges that it introduced
the permanent subcontracting proposal based specifi-
cally on the conclusion of the cost study that manning
levels for performing the maintenance function would
be reduced under a permanent subcontract, with con-
comitant cost savings.

The manning levels under the permanent subcontract
were thus integral to the Respondent’s decision to in-
troduce its permanent subcontracting proposal. The Re-
spondent accordingly did provide the Unions with
pages 1 to 6 of the cost study, which pages detail the
total number of maintenance employees projected to be
used in each of the 3 years of the permanent sub-
contract and the resulting cost savings. The Respond-
ent did not provide, however, pages 7 and 8 of the cost
study, which detail the specific breakdown of the num-
ber of maintenance employees, and their classification,
anticipated to be employed in each maintenance area
in the Mobile mill during the first year of the perma-
nent subcontract with BEK. The Respondent accord-
ingly provided the Unions with general information re-
garding projected manning levels, but failed to provide
the specific manning information contained in pages 7
and 8. We conclude that the Unions’ information re-
quest, which undisputedly encompassed the general
manning information, reasonably comprehended in ad-
dition the detailed manning information contained in
pages 7 and 8 of the cost study, and the Unions had
no obligation to provide further clarification in order to
demonstrate that at least those additional pages were
reasonably comprehended within the Unions’ request.

The Respondent further contends that the Unions’
bad faith in requesting information is evidenced by the
Unions’ cursory review at the bargaining table of the
documents the Respondent did provide, the Unions’
failure to ask specific questions relating to those docu-
ments, and the Unions’ failure to conduct a plant tour
of the Mobile mill as they initially requested. These
assertions, even if entirely accurate, are insufficient to
establish that the information request was made in bad
faith. The requirement that an information request be
made in good faith ‘‘is met if at least one reason for
the demand can be justified.’’ Hawkins Construction
Co., 285 NLRB 1313, 1314 (1987), enf. denied on
other grounds 857 F.2d 1224 (8th Cir. 1988). The
Unions have clearly satisfied this standard by seeking
information which supported the Respondent’s perma-
nent subcontracting proposal under which, the Re-
spondent repeatedly asserted, it could operate its main-
tenance function for less cost than by using unit em-
ployees. ‘‘[T]he presumption is that the union acts in
good faith when it requests information from an em-
ployer until the contrary is shown.’’ Id. The Respond-

ent has failed to show that the Unions engaged in con-
duct which rebuts the presumption of good faith. The
Unions’ brief review at the bargaining table—or few
queries—regarding the information they did receive
does not establish bad faith in requesting information
relevant to the permanent subcontracting proposal.
Rather, the record establishes that the Unions chose to
oppose the permanent subcontracting proposal alto-
gether, based on the information they did receive, rath-
er than attempt to convince the Respondent that its es-
timate of cost savings and manning reductions was in
error.25 We conclude that the Respondent has failed to
establish that the Unions’ information request was
made in bad faith.

We accordingly find that the Respondent violated
Section 8(a)(5) and (1) by failing to provide the
Unions with information relevant to the parties’ collec-
tive-bargaining negotiations.26

B. The 8(a)(3) Permanent
Subcontracting Allegations

As noted above, the principal issue presented in this
case is whether the Respondent, after lawfully locking
out its bargaining unit employees and lawfully sub-
contracting their work on a temporary basis, may take
the further step of subcontracting their work on a per-
manent basis in order to bring economic pressure to
bear in support of its bargaining position in contract
negotiations.27 The judge found it unnecessary to pass
on this issue. We have carefully considered this issue
and find that such conduct is unlawful under Section
8(a)(3) of the National Labor Relations Act because it
is inherently destructive of employees’ Section 7 rights
and because the Respondent’s asserted business jus-
tification for its conduct does not outweigh the harm
to those important employee rights.

1. Analytic framework

a. Supreme Court and Board precedent

The Supreme Court has not had occasion to address
the precise issue presented in this case, although sev-
eral cases provide a framework for resolving this issue.
The Court has explained that some employer conduct
is so inherently destructive of employee interests that
it may be deemed proscribed by Section 8(a)(3) of the
Act without need for proof of an underlying improper
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motive. NLRB v. Great Dane Trailers, 388 U.S. 26, 33
(1967); NLRB v. Erie Resistor Corp., 373 U.S. 221,
227–228 (1963). ‘‘[T]here are some practices which
are inherently so prejudicial to union interests and so
devoid of significant economic justification that no
specific evidence of intent to discourage union mem-
bership or other antiunion animus is required. In some
cases, it may be that the employer’s conduct carries
with it an inference of unlawful intention so compel-
ling that it is justifiable to disbelieve the employer’s
protestations of innocent purpose.’’ American Ship
Building Co. v. NLRB, 380 U.S. 300, 311–312 (1965).
‘‘Thus an employer’s protestation that he did not in-
tend to encourage or discourage must be unavailing
where a natural consequence of his action was such
encouragement or discouragement. Concluding that en-
couragement or discouragement will result, it is pre-
sumed that he intended such consequence.’’ Radio Of-
ficers’ Union v. NLRB, 347 U.S. 17, 45 (1954).

The Supreme Court accordingly has articulated the
following guidelines for assessing employer motivation
in the context of asserted 8(a)(3) violations:

First, if it can reasonably be concluded that the
employer’s discriminatory conduct was ‘‘inher-
ently destructive’’ of important employee rights,
no proof of an antiunion motivation is needed and
the Board can find an unfair labor practice even
if the employer introduces evidence that the con-
duct was motivated by business considerations.
Second, if the adverse effect of the discriminatory
conduct on employee rights is ‘‘comparatively
slight,’’ an antiunion motivation must be proved
to sustain the charge if the employer has come
forward with evidence of legitimate and substan-
tial business justifications for the conduct.

Great Dane Trailers, 388 U.S. at 34 (emphasis in
original). A finding that an employer’s conduct is in-
herently destructive does not conclude the inquiry,
however. Rather, the Board must additionally weigh in
each case the asserted business justification against the
invasion of employee rights in order to determine
whether the employer has committed an unfair labor
practice. The Board’s task is to ‘‘weigh[ ] the interests
of employees in concerted activity against the interest
of the employer in operating his business in a particu-
lar manner and [to] balanc[e] in the light of the Act
and its policy the intended consequences upon em-
ployee rights against the business ends to be served by
the employer’s conduct.’’ Erie Resistor Corp., 373
U.S. at 229 (footnote omitted). See Metropolitan Edi-
son Co. v. NLRB, 460 U.S. 693, 703 (1983).

The Supreme Court has on several occasions as-
sessed whether employer conduct is inherently destruc-
tive of employee rights. In Erie Resistor Corp., the
Court found inherently destructive the employer’s

grant, during an economic strike, of 20 years’ super-
seniority to all strike replacements and to those em-
ployees who abandoned the strike and returned to
work. The Court noted that ‘‘super-seniority by its
very terms operate[d] to discriminate between strikers
and nonstrikers, both during and after a strike, and its
destructive impact upon the strike and union activity
[could] not be doubted.’’ 373 U.S. at 231. The Court
agreed with the Board’s finding that:

Super-seniority renders future bargaining difficult,
if not impossible, for the collective bargaining
representative. Unlike the [right of an employer to
hire permanent replacements for striking workers
under NLRB v. Mackay Radio & Telegraph Co.,
304 U.S. 333 (1938),] which ceases to be an issue
once the strike is over, the plan here creates a
cleavage in the plant continuing long after the
strike is ended. Employees are henceforth divided
into two camps: those who stayed with the union
and those who returned before the end of the
strike and thereby gained extra seniority. This
breach is re-emphasized with each subsequent lay-
off and stands as an ever-present reminder of the
dangers connected with striking and with union
activities in general.

Id. The Court thus concluded that the Board could
properly find that the employer’s business purpose of
keeping its plant in operation during the strike did not
justify a means so damaging to the employees’ right
to engage in concerted activities. Id., 373 U.S. at 231–
232.

In American Ship Building, supra and NLRB v.
Brown Food Store, 380 U.S. 278 (1965), the Court ad-
dressed the concept of inherently destructive conduct
in the context of a lockout. In each case the Court as-
sessed the impact of the employer conduct on three
employee rights protected by Section 7 of the Act: the
right to bargain collectively, the right to strike, and the
right to engage in union activities. The Court found in
each instance that the impact of the employer conduct
on these important employee rights was comparatively
slight rather than inherently destructive, and that suffi-
cient business justification for the employer conduct
had been demonstrated.

In American Ship Building, supra, the Court held
that the employer did not violate Section 8(a)(1) or (3)
of the Act and did not engage in conduct inherently
destructive of employee rights by locking out employ-
ees, following a bargaining impasse, for the sole pur-
pose of bringing economic pressure to bear in support
of a legitimate bargaining position. The Court empha-
sized that the employer’s lockout reasonably served the
legitimate business end of pressing good-faith bargain-
ing demands. The Court then explained that the lock-
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28 Brown Food Store, 380 U.S. at 288.

29 Brown Food Store, 380 U.S. at 288.
30 The Court expressly declined to pass on the issue of whether

an employer engages in inherently destructive conduct by hiring per-
manent replacements for locked-out employees. Brown Food Store,
380 U.S. at 292 fn. 6.

out was not in any way inconsistent with the employ-
ees’ right to bargain collectively:

The lockout may well dissuade employees from
adhering to the position which they initially
adopted in the bargaining, but the right to bargain
collectively does not entail any ‘‘right’’ to insist
on one’s position free from economic disadvan-
tage. Proper analysis of the problem demands that
the simple intention to support the employer’s
bargaining position as to compensation and the
like be distinguished from a hostility to the proc-
ess of collective bargaining which could suffice to
render a lockout unlawful.

380 U.S. at 309 (emphasis added). The Court further
observed that the lockout in support of the employer’s
legitimate bargaining position was not inconsistent
with the employees’ right to strike because ‘‘there is
nothing in the statute which would imply that the right
to strike ‘carries with it’ the right exclusively to deter-
mine the timing and duration of all work stoppages.’’
380 U.S. at 310. The Court in addition held that the
lockout did not carry with it any necessary implication
that the employer acted to discourage union member-
ship. The Court noted that the lockout did not target
only union members. Although employees might suffer
economic disadvantage because of their union’s bar-
gaining position, ‘‘this is also true of many steps
which an employer may take during a bargaining con-
flict, and the existence of an arguable possibility that
someone may feel himself discouraged in his union
membership or discriminated against by reason of that
membership cannot suffice to label them violations of
§ 8(a)(3) absent some unlawful intention.’’ 380 U.S. at
312–313.

In Brown Food Store, issued the same day as Amer-
ican Ship Building, the Court held that nonstruck em-
ployers in a multiemployer bargaining association did
not engage in inherently destructive conduct and did
not violate Section 8(a)(1) or (3) of the Act by con-
tinuing operations with temporary replacements after
lawfully locking out unit employees in response to a
whipsaw strike against one association member. The
Court again assessed the impact of the employers’ con-
duct on employees’ Section 7 rights. The Court ob-
served that the use of temporary replacement personnel
added only slightly to the impact of the lawful lockout
on the employees’ right to union membership in view
of the temporary nature of the replacements. The Court
explained that the ‘‘replacements were expressly used
for the duration of the labor dispute only; thus, the dis-
placed employees could not have looked upon the re-
placements as threatening their jobs.’’28 The Court em-
phasized that the union membership could end the dis-

pute and terminate the lockout at any time simply by
agreeing to the employers’ terms, resulting in their re-
turn to work on a regular basis and the departure of
the temporary replacements. ‘‘At most the union would
be forced to capitulate and return its members to work
on [the employers’] terms.’’29 The Court additionally
held that the use of temporary replacements was not
inherently destructive of the right to strike even if it
doomed the whipsaw strike to failure. The Court ac-
cordingly concluded that the impact on employee
rights resulting from the employers’ use of temporary
replacements during the lockout was comparatively
slight and was a measure reasonably adapted to the
achievement of the legitimate goal of remaining open
for business and preserving the integrity of the multi-
employer bargaining unit in the face of the whipsaw
strike.30

The inherently destructive doctrine has most recently
been applied by the Supreme Court in Metropolitan
Edison Co. v. NLRB, supra, 460 U.S. 693 (1983). The
Court there held that an employer engaged in conduct
inherently destructive of employee rights by disciplin-
ing union officials more severely than other employees
for participating in an unlawful work stoppage. The
Court found that the employer’s conduct directly pe-
nalized the protected Section 7 right to hold union of-
fice, and that the imposition of such discipline on
union officials inhibited qualified employees from
holding union office. 460 U.S. at 702–703. The Court
concluded that the harmful effect of the discrimination
inherent in singling out union officers for discipline
was not outweighed by the employer’s legitimate inter-
est in ensuring compliance with its contractual no-
strike clause. Id. at 703–705.

In 1986 the Board considered whether an employ-
er’s use of temporary replacements during an otherwise
lawful lockout was inherently destructive of employee
rights within the meaning of Supreme Court precedent.
Harter Equipment, 280 NLRB 597 (1986) (Harter I),
affd. sub nom. Operating Engineers Local 825 v.
NLRB, 829 F.2d 458 (3d Cir. 1987). The Harter Board
followed the Court’s rationale in Brown Food Store
and held that a single employer does not engage in in-
herently destructive conduct and does not violate Sec-
tion 8(a)(3) or (1) of the Act absent specific proof of
antiunion motivation, by hiring temporary replacements
to engage in business operations during an otherwise
lawful lockout of its employees. The Board explained
that the use of temporary replacement employees had
only a comparatively slight effect on employee rights:
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31 Harter I, 280 NLRB at 600. The majority of circuit courts
which have examined the issue have agreed with the Board that a
single employer’s use of temporary replacements during a lawful
lockout does not violate the Act. See Operating Engineers Local
825, 829 F.2d at 458; Boilermakers Local 88, 858 F.2d 756 (D.C.
Cir. 1988); Inter-Collegiate Press, 486 F.2d 837 (8th Cir. 1973). But
see Inland Trucking Co. v. NLRB, 440 F.2d 562 (7th Cir. 1971),
cert. denied 404 U.S. 858 (1971).

Member Browning expresses no view on the issue that divided the
Board in Harter. In the instant case, the Respondent’s use of tem-
porary personnel during the lockout is not alleged to be unlawful.
See fn. 8, supra.

32 See Fick, Inherently Discriminatory Conduct Revisited: Do We
Know It When We See It?, 8 Hofstra Labor L.J. 275, 308 (1991).

33 Boilermakers Local 88 v. NLRB, supra at 756, 763, quoting
Note, Lockouts-Employer’s Lockout with Temporary Replacements is
an Unfair Labor Practice, 85 Harv.L.Rev. 680, 686 (1972).

34 Portland Willamette Co. v. NLRB, 534 F.2d 1331, 1334 (9th
Cir. 1976).

35 Inter-Collegiate Press v. NLRB, supra at 845, cert. denied sub
nom. Bookbinders Local 60 v. NLRB, 416 U.S. 938 (1974).

[A]ny adverse effect of the use of temporary em-
ployees on the right to belong to a union . . .
represents, as in Brown Food Store, at most only
a slight addition to the impact of the lockout
itself. In every instance, the use of ‘‘temporary’’
employees means no threat to the permanent em-
ployee status of locked out employees. The Union
or its individual members have the ability to re-
lieve their adversity by accepting the employer’s
less favorable bargaining terms and returning to
work.

Harter I, 280 NLRB at 600. The Board further ob-
served that the use of temporary replacements had no
greater adverse effect on the right to bargain collec-
tively than did the lawful lockout itself—which had
the impact on employees by removing them from the
ranks of wage earners—and that the bargaining rela-
tionship continued while the parties could negotiate
their good-faith demands. The Board concluded that
the use of temporary replacement employees to remain
in operation during the lockout was a measure reason-
ably adapted to the employer’s fundamental interest in
continuing its business operations.31

b. Guiding principles for determining whether
inherently destructive conduct has occurred

The Supreme Court’s development and application
of the doctrine of employer conduct inherently destruc-
tive of employee rights may be distilled into several
fundamental guiding principles. The Court has specifi-
cally directed that the severity of the harm to employ-
ees’ Section 7 rights caused by the employer conduct
must be determined. As one commentator has ob-
served, this includes the severity of the harm suffered
by the employees for exercising their rights as well as
the severity of the impact on the statutory right being
exercised.32 Thus, as in Erie Resistor Corp., an em-
ployer’s policy of directly attaching penalties to par-
ticipation in protected union activities is inherently de-
structive of the employees’ statutory right to engage in
those activities. See Kansas City Power & Light Co.
v. NLRB, 641 F.2d 553, 557–560 (8th Cir. 1981); Kai-
ser Engineers v. NLRB, 538 F.2d 1379, 1386 (9th Cir.

1976). As the Fifth Circuit has stated, ‘‘conduct inher-
ently destructive of important employee rights is that
which directly and unambiguously penalizes or deters
protected activity.’’ NLRB v. Haberman Construction
Co., 641 F.2d 351, 359 (5th Cir. 1981) (en banc).

A second consideration in determining whether in-
herently destructive conduct has occurred is the tem-
poral impact of the employer’s conduct. The Court in
Erie Resistor Corp. emphasized the effect of the em-
ployer conduct upon future collective bargaining and
union activity. ‘‘[W]hether employer conduct is inher-
ently destructive hinges on the ‘distinction between
conduct which merely influences the outcome of a par-
ticular dispute and that which is potentially disruptive
of the opportunity for future employee organization
and concerted activity.’’’33 Thus, conduct of a tem-
porary duration which seeks to put pressure on union
members to accept a particular management proposal
is distinguished from conduct that has ‘‘far reaching
effects which would hinder future bargaining’’34 and
conduct that ‘‘creates visible and continuing obstacles
to the future exercise of employee rights.’’35

Third, we note that the Court specifically directed in
American Ship Building that a distinction must be
drawn between an employer’s ‘‘hostility to the process
of collective bargaining’’ and its simple intention to
support its bargaining position as to compensation and
other matters. 380 U.S. at 309. As the District of Co-
lumbia Court of Appeals has explained:

Essential to understanding the Supreme Court’s
analysis . . . is its distinction between substance
and process in collective bargaining. The Labor
Act is process-oriented. It establishes and protects
the employees’ right to bargain, not their right to
a bargain. Thus, the employer must negotiate but
it need not agree. Employer ‘‘hostility to the proc-
ess of collective bargaining’’ is intolerable in this
regime, and constitutes a rejection of all that the
law requires an employer to accept.

Boilermakers Local 88 v. NLRB, 858 F.2d at 763 (em-
phasis in original). The Seventh Circuit has accord-
ingly observed that ‘‘the label ‘inherently destructive’
may be applied only to conduct which exhibits hos-
tility to the process of collective bargaining itself; ac-
tions which merely further an employer’s substantive
bargaining position in a particular contract negotiation
are not ‘inherently destructive’ as long as the employer
respects the employees’ right to engage in concerted
activity.’’ Esmark, Inc. v. NLRB, 887 F.2d 739, 748
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36 Sec. 1 of the Act establishes, inter alia, that:
It is hereby declared to be the policy of the United States to
eliminate the causes of certain substantial obstructions to the
free flow of commerce and to mitigate and eliminate these ob-
structions when they have occurred by encouraging the practice
and procedure of collective bargaining . . . .

37 While the reasoning of the Board and court decisions may be
distilled into the aforementioned four guiding principles for deter-
mining whether inherently destructive conduct has occurred, there is
of course no requirement that conduct exhibit all four characteristics
in order to be considered inherently destructive.

38 The Respondent plainly conceded this fact at the August 24,
1987 bargaining session. The Respondent introduced at subsequent
bargaining sessions its proposals that some unit employees could re-
turn to work by bumping into the jobs of less senior production em-
ployees, who in turn would be permanently laid off. 39 Brown Food Store, 380 U.S. at 289.

(7th Cir. 1989) (emphasis in original). This solicitude
for the collective-bargaining process reflects a recogni-
tion that that process and the promotion of an autono-
mous relationship between the parties is the fundamen-
tal construct of the National Labor Relations Act.36 As
the Court declared in First National Maintenance
Corp. v. NLRB, 452 U.S. 666, 674 (1981), ‘‘Central to
achievement of th[e] purpose [of the National Labor
Relations Act] is the promotion of collective bargain-
ing as a method of defusing and channeling conflict
between labor and management.’’

Fourth, conduct may be inherently destructive of
employee rights if it ‘‘discourages collective bargain-
ing in the sense of making it seem a futile exercise in
the eyes of employees.’’ Esmark, Inc. v. NLRB, 887
F.2d at 749 (quoting Boilermakers Local 88 v. NLRB,
supra, 858 F.2d at 764). An example of conduct falling
within this category is a ‘‘calculated repudiation of a
collective bargaining agreement and prompt institution
of less favorable terms’’ because an employer thereby
‘‘sends a signal to employees that despite their diligent
efforts to organize and bargain collectively, their con-
tract may be disregarded.’’ Id.

We now turn to a consideration of the Respondent’s
conduct at issue in this case in the light of these prin-
ciples.37

2. The inherently destructive issue presented here

We find that the Respondent’s permanent sub-
contracting of bargaining unit work during the lockout
in this case produced the harms to employees and their
exercise of Section 7 rights that were avoided in
Brown Food Store and Harter I because of the tem-
porary nature of the replacements utilized by the em-
ployers during the lockouts in those cases.

First, it is undisputed in this case that the unit main-
tenance employees whose work was permanently sub-
contracted lost their jobs and would not have returned
to perform maintenance work at the conclusion of the
labor dispute.38 The Respondent’s conduct therefore
imposed the most severe penalty unit maintenance em-
ployees could have suffered: permanent loss of em-

ployment and employee status. In contrast, ‘‘the use of
‘temporary’ employees [in Harter meant] no threat to
the permanent employee status of locked out employ-
ees.’’ Harter I, supra, 280 NLRB at 600.

The Respondent’s conduct here subjected unit pro-
duction employees as well to the severe harm of loss
of employment. Under the terms of the Respondent’s
transition proposals, more senior maintenance employ-
ees facing job loss as a result of the Respondent’s per-
manent subcontracting could bump into the jobs of less
senior production employees, resulting in the perma-
nent layoff of those production employees. Accord-
ingly, the harm suffered by both the unit maintenance
and production employees as a result of the Respond-
ent’s conduct was most severe. The unit employees
here could not end the dispute simply by agreeing to
the Respondent’s terms and then, as with the locked-
out employees in Brown Food Store, ‘‘return[ ] to
work on a regular basis.’’39

The impact of the Respondent’s conduct was cor-
respondingly severe on the unit employees’ exercise of
their Section 7 rights. By resisting the Respondent’s
bargaining proposals and adhering to the Unions’ ne-
gotiating positions, the unit employees were exercising
their fundamental statutory rights under Section 7 of
the Act to assist the Unions and to bargain collectively
through the Unions as their representative. The Re-
spondent’s permanent subcontracting rendered nuga-
tory the exercise of these statutory rights by those unit
employees faced with permanent loss of employment
and employee status. There can, of course, be no great-
er obstacle to the exercise of employee rights than per-
manent loss of employment and employee status.

Second, the Respondent’s conduct would also sig-
nificantly adversely impact the exercise of Section 7
rights by those unit employees whose jobs were not
lost as a result of the Respondent’s conduct. Those
employees who did return to work at the resolution of
the labor dispute would perform their duties side by
side with the BEK contract employees who were per-
forming on a permanent basis the work of former unit
members. Furthermore, the altered composition of the
bargaining unit, caused by the loss of unit work and
resulting bumping of employees into different unit po-
sitions, would be a new and continuing feature of the
Respondent’s workplace. Thus, the remaining bargain-
ing unit employees need merely look at those working
alongside them to be visibly reminded on a day-to-day
basis of the most severe and feared consequence of en-
gaging in collective bargaining and union activities:
permanent job loss. These remaining employees would
be on notice that exercising their Section 7 rights to
assist the Unions by merely adhering to their Unions’
collective-bargaining positions might be met not only
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40 See Boilermakers Local 88 v. NLRB, 858 F.2d at 765 (‘‘[T]he
use of temporary replacements, unlike the initial lockout, does not
itself deprive employees of work or otherwise impose a cost upon
them.’’).

with temporary deprivation of work, but also with the
permanent loss of employment.

The severe impact on employees and the exercise of
their Section 7 rights resulting from the permanent loss
of bargaining unit maintenance work via permanent
subcontracting thus clearly would not end at the con-
clusion of the instant labor dispute, in contrast to the
limited impact of temporary replacement employees
used for the duration of a labor dispute only. The
Court emphasized in Brown Food Store that the impact
on employees’ rights due to the use of temporary re-
placements during a lawful lockout was comparatively
slight because the union at most would be forced to
capitulate and return its members to work on less fa-
vorable terms than sought. The use of permanent sub-
contracting here would do more than merely influence
the outcome of the substantive terms of the instant
labor dispute. The Respondent’s conduct rather would
result in permanent job loss, as well as additional em-
ployee dislocation, serving to chill the future exercise
of employee rights by remaining unit members. The
Respondent’s conduct would accordingly have a con-
tinuing effect on the future exercise of employee
rights—on both employees who returned to work and
those who did not—well beyond the settlement of the
instant dispute that ‘‘stands as an ever-present re-
minder of the dangers connected with . . . union ac-
tivities.’’ Erie Resistor Corp., 373 U.S. at 231. We
cannot conclude, therefore, that the effect of the Re-
spondent’s permanent subcontracting on unit employ-
ees and the exercise of their statutory rights is at most
only a slight addition to the impact of the lawful lock-
out, as the Supreme Court emphasized is the case with
the use of temporary replacements. Brown Food Store,
380 U.S. at 288–289.40 Rather, the Respondent’s ac-
tions fall within that category of inherently destructive
conduct that adversely affects the future exercise of
protected employee rights. Haberman Construction
Co., supra, 641 F.2d at 359.

Third, we further find that the Respondent’s imple-
mentation of its permanent subcontracting proposal had
far reaching pernicious effects which impaired the par-
ties’ process of collective bargaining and therefore
may be labeled ‘‘inherently destructive’’ for that rea-
son as well. We have carefully reviewed the record
evidence of the course of the parties’ contract negotia-
tions and find that the Respondent’s conduct of imple-
menting the permanent subcontracting proposal di-
verted the bargaining process away from negotiations
regarding the basic issues separating the parties—Sun-
day pay, holiday pay, and even the lawful proposal
itself of more permissive use of subcontracting—to a

narrow focus on the consequence of the Respondent’s
implementation of the permanent subcontract: whether
the unit maintenance workers would return to work at
the end of the lockout.

The parties’ first bargaining session, on August 24,
1987, following the implementation of the permanent
subcontract was thus limited to the issue of the status
of the maintenance workers in light of the permanent
subcontract. The Unions repeatedly queried as to the
fate of the unit maintenance employees, and the Re-
spondent replied that the unit maintenance employees
would not return to work under the contract with BEK.
Local 2650 President Funk asked, ‘‘How in the hell do
you ever expect to get an agreement out of this now?’’

The Unions opened the October 26, 1987, bargain-
ing session by stating that they wanted to talk about
the relocation of the extruder, how items 9 and 11 had
been added, and about the subcontracting of mainte-
nance. The parties then engaged in lengthy discussion
of the pooling issue. The negotiations returned at their
conclusion, however, to the issue of the status of the
maintenance employees. The Respondent recognized
the Unions’ concern regarding what would happen to
the maintenance people, and the Unions emphasized
that that was one issue which needed to be resolved.

The parties’ November 5, 1987 negotiating session
involved the pooling issue and discussion of a produc-
tivity bonus in lieu of premium pay. The Unions con-
tinued to underscore their paramount concern regarding
the fate of the maintenance workers, however, and ac-
cordingly stated: ‘‘We know less here of our status
than we do at other places. We have to start some-
where before we ever get the pooled voting issue set-
tled. . . . [We] don’t know the status of the Mobile
mill. And [we] don’t know the status of the two hun-
dred and eighty maintenance jobs.’’

The events at the next negotiating session on De-
cember 4, 1987, illustrate that the bargaining process
had become entangled with the fate of the maintenance
employees. Thus, when the Respondent asked for a re-
sponse on the extruder issue and noted that it was will-
ing to discuss productivity bonuses but that it had no
intention of dropping permanent subcontracting, the
Unions simply responded by asking whether the parties
could reach an agreement on putting the maintenance
people back to work at the Mobile mill. The Unions
also stated that they would change their position on
premium pay—the critical issue in negotiations—if the
Respondent would withdraw the permanent sub-
contracting proposal. The Respondent replied that it
would discuss productivity bonuses if the Unions
would agree to items 9 and 11 (permanent subcontract-
ing). Thus, both parties indicated a willingness to
move on the critical premium pay issue, but each party
conditioned such movement on the issue of permanent
subcontracting.
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41 The Unions also posed the following two questions to the Re-
spondent: (1) what savings has the company realized in the months
since signing the permanent subcontract with BEK; and (2) what has
been the cost to the company to replace the represented employees.
These lines of inquiry indicate the focus of negotiations on the im-
plementation of the permanent subcontract and its impact on unit
employees.

The Respondent’s implementation of the permanent
subcontracting proposal further entangled the bargain-
ing process when the Respondent introduced, at the
December 17, 1987 session, its transition proposal to
cover the operation of the mill at such time when the
Respondent ended the lockout. As noted above, the
Respondent’s transition proposal provided for the re-
turn of some senior maintenance employees by bump-
ing into the jobs of more junior production employees,
but that other maintenance employees and some pro-
duction employees would be permanently laid off. The
Respondent’s negotiators testified that they introduced
the transition agreement at this session, even though
final resolution of the Mobile dispute was not antici-
pated at any time in the near future, because they were
aware of how difficult the issue would be of returning
unit employees working side by side with subcontract
employees. The Respondent’s implementation of its
permanent subcontracting proposal during the lockout
thus concededly complicated the transition issue and
prompted the Respondent to raise the issue well prior
to the resolution of the substantive issues separating
the parties, due to the Respondent’s own concern about
the impact on negotiations of its implementation of the
permanent subcontract.

The Respondent’s concern was well founded be-
cause the parties’ December 17, 1987 bargaining ses-
sion, as well as the next sessions held on December
21, 1987, and January 4 and 29, 1988, principally fo-
cused on the transition agreement. At the December 17
session, the Unions inquired whether the BEK employ-
ees were going to remain in the plant under the transi-
tion agreement and whether item 11 stayed intact. The
Respondent replied affirmatively, but explained that
some maintenance employees would return under the
bump-back proposal. The Unions replied that ‘‘[o]ur
position is and always has been that all of them [the
bargaining unit employees] will have to come back be-
fore item 11 is removed.’’ The Respondent stated that
it had no intention of dropping item 11, and if the par-
ties ‘‘had not talked about what to do with the mainte-
nance people, then in effect the number that would be
laid off would be the size of the maintenance depart-
ment.’’ Negotiations regarding permanent subcontract-
ing—and the bargaining process in general—had thus
devolved to simply the question whether the mainte-
nance employees would return to work.

At the parties’ December 21 session, the Unions
made a counterproposal as to transition which pro-
vided, inter alia, that all employees who desired to re-
turn to work could do so and that the Respondent
could assign work on a nonprecedent setting basis for
a 14-day period. The Respondent asked whether the
counterproposal prohibited the use of contractors, and
the Unions replied that ‘‘if all the Unions’ represented
people came back, Respondent could have all the con-

tractors it wanted.’’ The January 4 and 29, 1988 ses-
sions were also primarily concerned with the transition
issue. At the latter session, the Unions stated that ‘‘the
Respondent’s January 29 proposed transition agree-
ment was all right so long as the transition agreement
was reduced to 14 days and ‘our folks’ were back to
work.’’ The parties’ collective-bargaining process at
this time had been thus diverted from a substantive
discussion of the issues separating them to a conced-
edly premature focus on the transition issue, which in
turn primarily concerned whether the maintenance em-
ployees would return to work. This diversion of the
bargaining process was a direct result of the Respond-
ent’s implementation of the permanent subcontract.

The parties’ next negotiating session on February
18, 1988, again focused primarily on the status of the
maintenance employees. The Respondent at this ses-
sion replied to written questions the Unions had pre-
viously submitted regarding the permanent subcontract
with BEK. The first question was ‘‘whether company
items 9 and 11 were still a company proposal or was
the permanent replacement of unit employees final
. . . .’’ The Respondent replied, inter alia, that ‘‘it is
not our intention to rescind that contract.’’ The Unions
continued to press the question of whether the mainte-
nance employees had been replaced by BEK employ-
ees. In addition, the Respondent replied to the Unions’
question regarding severance pay by stating that most
if not all of the maintenance employees would have
sufficient seniority to bump into production jobs, and
that any maintenance employees who were laid off
would have to exercise their severance pay rights and
would be terminated.41

At the final bargaining sessions prior to the rescis-
sion of the permanent subcontract, the Unions pro-
posed a vote on the Respondent’s March 10, 1987
offer, including, in addition, a profit-sharing plan in
lieu of premium pay and excluding the permanent sub-
contracting proposal. The Respondent rejected that pro-
posal because it did not address its concern regarding
maintenance costs, and because it was unwilling to im-
plement a profit sharing plan. The final bargaining ses-
sions before rescission of the permanent subcontract
concerned the Respondent’s so-called Louisville pro-
posal.

Thus, during the 9-month period of the permanent
subcontract, negotiations focused to a significant extent
on the return to work of the maintenance employees
rather than on the substantive issues between the par-
ties. The use of permanent subcontract employees ac-
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42 We are mindful to distinguish between the impact on the bar-
gaining process of the Respondent’s introduction into negotiations of
its permanent subcontracting proposal—which is not alleged to be
unlawful—and the impact of the Respondent’s implementation of
that proposal. While the introduction of the proposal was indeed a
contentious issue between the parties, it was the implementation of
the proposal which caused the return to work of the maintenance
employees to become a focal point in resolving the labor dispute.

43 Perkins’ testimony in this regard was echoed by the Respond-
ent’s counsel at the hearing, who explained: ‘‘[The permanent sub-
contracting proposal] was implemented to save costs during the lock-
out and to reduce the multiplier and to bring down overtime and all
these other factors. And that is the only business justification in this
case.’’

We note the Respondent’s contention in its exceptions that, con-
trary to the judge’s finding that it implemented the permanent sub-
contract to reduce the maintenance cost during the lockout, the per-
manent subcontract was implemented to achieve long-term savings
by performing the maintenance function less expensively with sub-
contract personnel as compared with unit employees. The judge spe-
cifically found, however, that the record evidence established that
achievement of this latter goal was not the reason the Respondent
entered into the permanent subcontract.

cordingly had more than a slight impact on the labor
dispute, unlike the use of temporary replacements,
which does not threaten the jobs of locked-out employ-
ees, and thereby impede resolution of the dispute.
Here, the tenure of the replacement employees and the
resulting fate of the unit maintenance employees be-
came inextricably entangled with the substantive issues
separating the parties.42 Indeed, the Respondent em-
phasized that it would not move on the issue of perma-
nent subcontracting which it had already implemented.
Resolution of the labor dispute thus became dependent
on the Hobson’s choice facing the union membership
between resisting the permanent subcontracting de-
mands and remaining entirely locked out or accepting
the demands and returning to work absent nearly a
quarter of the former membership. The parties’ bar-
gaining relationship thus did not continue without
interruption during the lockout, as the Board empha-
sized in Harter I is the case with the use of temporary
employees. Rather, the Respondent’s implementation
of its permanent subcontracting proposal placed dimi-
nution of the bargaining unit at the forefront of the
bargaining process, operating as a virtual condition
precedent to the settlement of the labor dispute.

Finally, as noted above, the Respondent’s conduct
was destructive not only of the ongoing bargaining
process but also was likely to hinder the parties’ future
collective bargaining. The altered composition of the
bargaining unit would come into play regarding future
layoffs and other employer action implicating em-
ployee seniority; and any future contract negotiations
would be overshadowed by the specter of the possible
loss of more unit jobs as a result of lockouts and per-
manent subcontracting.

3. The business justification issue

We now turn to the Respondent’s asserted business
justification for its inherently destructive conduct, be-
cause the Supreme Court has directed the Board ‘‘to
strike the proper balance between the asserted business
justifications and the invasion of employee rights’’ in
determining whether an employer’s conduct is so in-
herently destructive of those rights as to warrant find-
ing a violation of Section 8(a)(3) and (1) in the ab-
sence of direct proof of discriminatory motivation.
NLRB v. Great Dane Trailers, 388 U.S. at 33–34. See
also NLRB v. Truck Drivers Union, 388 U.S. 87, 96
(1957) (in determining lawfulness of temporary lock-

out, the ‘‘ultimate problem is the balancing of the con-
flicting legitimate interests.’’).

According to the Respondent’s principal witness on
the business justification issue—its mill manager, Per-
kins—it implemented the permanent subcontract during
the lockout ‘‘to reduce the cost, specifically the main-
tenance cost, during the lockout.’’43 The Respondent
introduced no evidence, however, that such a cost re-
duction—even assuming that it represented a signifi-
cant reduction of costs below those incurred under the
temporary subcontract with BEK—was essential to
continuing its operations during the lockout. It is un-
disputed that the Respondent was able to secure the
services of BEK under a temporary subcontract both to
undertake preparatory operations before the lockout
and to carry on operations without interruption there-
after.

The Respondent also boasted to the Union at a May
21, 1987 bargaining session and in subsequent letters
to the locked-out employees that the performance of
the maintenance work by the BEK employees operat-
ing under the temporary subcontract more than met the
Respondent’s expectations. The Respondent showed
nothing even approaching exigent circumstances for
entering into the permanent subcontract with BEK.

The absence of any evidence showing that convert-
ing the temporary maintenance subcontract to a perma-
nent one was essential to the Respondent’s maintaining
operations during the lockout is a critical flaw in its
business justification defense. Thus, ‘‘continuation of
[an employer’s] business operations’’ during a labor
dispute was recognized by the Board in Harter I, 280
NLRB at 599, as a business justification for locking
out employees and hiring temporary replacement; but
there is no authority for the proposition that an em-
ployer’s ability to achieve some cost savings is, by
itself, such an important interest as to justify a severe
incursion on the rights of employees to maintain their
collective-bargaining positions during a labor dispute.
Accrual of additional cost savings is, in short, insuffi-
cient to constitute ‘‘an overriding business purpose jus-
tifying the invation of union rights’’ that flow from the



1274 DECISIONS OF THE NATIONAL LABOR RELATIONS BOARD

44 See Brown Food Store, supra, 380 U.S. at 293 (Goldberg, J.,
concurring) (‘‘There would be grave doubts as to whether the act of
locking out employees and hiring permanent replacements is justified
by any legitimate interest of the nonstruck employers . . . .’’);
Harter Equipment, Inc., 293 NLRB 647, 648 (1989) (Harter II)
(‘‘[T]he Employer in [Harter I] locked out the bargaining unit in
support of its bargaining demands and they were not, and could not
lawfully be, permanently replaced.’’). See also Oberer, Lockouts and
the Law: The Impact of American Ship Building and Brown Food,
51 Cornell L.Q. 193, 224–225 (1966).

45 See American Ship Building, supra, 380 U.S. at 308 fn. 8;
Brown Food Store, supra, 380 U.S. at 292 fn. 6.

46 304 U.S at 345.
47 See Oberer, Lockouts and the Law: The Impact of American

Ship Building and Brown Food, 51 Cornell L.Q. at 221–222.

Respondent’s conduct. Erie Resistor Corp., 373 U.S. at
231.

The Respondent advances several additional argu-
ments purporting to justify its conduct of permanently
subcontracting unit work during the lawful lockout.
The Respondent contends that its conduct cannot be
deemed inherently destructive of employee rights be-
cause in permanently subcontracting unit work it did
not distinguish between employees who engaged in
union activity and those who did not. In the ‘‘inher-
ently destructive’’ conduct case, however, the making
of distinctions on the basis of union activity is only
one element among several relevant factors to be con-
sidered in evaluating whether employer conduct is in-
herently destructive. The absence of this one element
cannot ameliorate or otherwise justify the destructive
impact on the collective-bargaining process and the ex-
ercise of employee rights by all the unit employees
caused by the Respondent’s conduct, as set forth in
full above. We cannot agree with the Respondent’s
contention that an employer can never be found to
have engaged in inherently destructive conduct so long
as it was careful to treat all employees alike, no matter
how destructive of employee rights its conduct may be.

We additionally find without merit the Respondent’s
characterization of its implementation of the permanent
subcontract as a fundamental change in its business op-
erations that need not have been postponed during the
lockout. The record plainly shows that the Respondent
did not in fact enter into the permanent subcontract to
effect an operational change but rather, as Mill Man-
ager Perkins testified, to reduce its maintenance cost
during the period of the lockout.

The Respondent further asserts in defense of its con-
duct that it did not take the extreme step of perma-
nently replacing unit employees during the lockout in
this case but rather merely permanently subcontracted
unit work. We note that strong doubts have been ex-
pressed as to the lawfulness of the use of permanent
replacements during a lockout,44 although the Supreme
Court has expressly declined to pass on this issue45

and it is not before us today. We can discern no basis,
however, for concluding, as the Respondent suggests,
that the destructive impact on employee rights in this
case was appreciably diminished by the fact that the
Respondent opted to deprive the locked-out employees

of their jobs by permanently subcontracting their work
rather than by permanently replacing them with other
employees working directly for the Respondent.

Indeed, in certain respects the permanent sub-
contracting of the unit maintenance work was more
harmful to employee rights and the collective-bargain-
ing process than permanent replacement of union
maintenance employees would be. A permanently re-
placed worker retains his status as an employee and is
subject to recall in the event of a vacancy. Laidlaw
Corp., 171 NLRB 1366, 1369–1370 (1968), enfd. 414
F.2d 99 (7th Cir. 1969), cert. denied 397 U.S. 920
(1970). The replaced employee further may vote in any
representation election conducted within 12 months
after commencement of a strike. Wahl Clipper Corp.,
195 NLRB 634 (1972). In contrast, an employee dis-
placed by the permanent subcontracting of unit work
has no recall or voting rights. In addition, a permanent
subcontract diminishes the bargaining unit by the
scope of the subcontract. See Alexander Linn Hospital
Assn., 244 NLRB 387, 390 (1979), enfd. mem. 624
F.2d 1090 (3d Cir. 1980). The Respondent’s distinction
that it permanently subcontracted unit work rather than
permanently replaced locked-out employees accord-
ingly does not alter our calculus of the harmful impact
on employee rights flowing from the Respondent’s
conduct.

The Respondent suggests, moreover, that it would
be anomalous for the Board to hold that it is unlawful
for it to have permanently subcontracted unit work
during the course of the lockout while under the rule
in Mackay Radio & Telegraph Co., 304 U.S. at 333,
the Respondent may take the step of permanently re-
placing striking employees. The Respondent’s attempt
to justify its conduct within the parameters of Mackay
is unavailing, however. The rationale underlying
Mackay of protecting the ‘‘right [of the employer] to
protect and continue his business by supplying places
left vacant by strikers’’46 is entirely inapplicable to the
Respondent here, whose interest in protecting and con-
tinuing its business was fully protected by the lawful
use of temporary subcontracting. Furthermore, the
equation of a locking-out employer with a struck em-
ployer neglects important distinctions between the two
situations.47 Thus, although it may be possible for an
employer to provoke a strike in a particular case, it is
still the employees who must decide whether to choose
to strike and risk permanent replacement. In contrast,
the decision to lock out rests entirely with the em-
ployer, albeit in response to either actual or potential
union conduct. The District of Columbia Court of Ap-
peals has thus questioned the application of the
Mackay rule in the context of a lockout because ‘‘a
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48 In so concluding, we are mindful that the Board’s role is not
to function as an ‘‘arbiter of the sort of economic weapons the par-
ties can use in seeking to gain acceptance of their bargaining de-
mands.’’ NLRB v. Insurance Agents, 361 U.S. 477, 497 (1960).
Rather, we have addressed the ‘‘ultimate problem’’ of balancing
conflicting legal interests and concluded that the incremental busi-
ness benefit sought by the Respondent here does not outweigh the
significant harm caused to employee rights.

Nor can our holding today be construed as circumscribing the Re-
spondent’s legitimate employer prerogatives in any meaningful way.
The Respondent may—as in this case—lawfully lock out its employ-
ees and press its bargaining demands by continuing to operate effec-
tively its business via the use of temporary replacements or tem-
porary subcontract. The Respondent, in addition, may lawfully sub-
contract bargaining unit work, after satisfying its bargaining obliga-
tions, following the resolution of the lockout. Fibreboard Paper
Products v. NLRB, 379 U.S. 203 (1964).

49 Cf. Central Transport, 306 NLRB 166, 167 (1992) (‘‘Discrimi-
nation on the basis of antiunion animus cannot serve as a lawful en-
trepreneurial decision.’’), enf. denied on other grounds 997 F.2d
1180 (7th Cir. 1993).

lockout, followed by permanent replacements, might
too easily become a device for union busting, success-
fully disguised as an effort to protect the employer’s
bargaining position and his legitimate interest in main-
taining operations.’’ Boilermakers Local 88 v. NLRB,
858 F.2d at 769 (quoting Meltzer, The Lockout Cases,
1965 Sup.Ct.Rev. 87, 104). We are additionally mind-
ful that Mackay did not deal with the issues raised here
of permanent subcontracting in the context of a lock-
out, or with the consequent effect on the Section 7
rights of all the unit employees and the collective-bar-
gaining process. Accordingly, as the Supreme Court
stated in Erie Resistor Corp. in rejecting the employ-
er’s reliance on Mackay, ‘‘[w]e have no intention of
questioning the vitality of the Mackay rule, but we are
not prepared to extend it to the situation we have
here.’’ 373 U.S. at 232.

Accordingly, for all these reasons, we conclude that
the Respondent engaged in conduct inherently destruc-
tive of employee rights and violated Section 8(a)(3)
and (1) of the Act by subcontracting bargaining unit
work on a permanent basis in order to bring additional
economic pressure to bear in support of its bargaining
proposals after it had lawfully locked out the bargain-
ing unit employees and subcontracted their work on a
temporary basis.48

C. The 8(a)(5) Implementation Allegations

The judge found that the Respondent violated Sec-
tion 8(a)(5) and (1) of the Act by unilaterally imple-
menting its permanent subcontracting proposal, reason-
ing that the Respondent’s unlawful failure to furnish
the Unions with requested information precluded the
existence of a legally cognizable impasse. In its excep-
tions, the Respondent argues, inter alia, that any viola-
tion it may have committed with respect to its with-
holding of information did not taint the negotiations
over subcontracting prior to the implementation of its
proposal. Referring to the complaint allegation (admit-
ted in its answer) that its permanent subcontracting
proposal was a mandatory subject of bargaining, the

Respondent contends that after bargaining to impasse
it was privileged to implement the proposal. We affirm
the judge’s unfair labor practice finding, but we find
it unnecessary to rely on her rationale.

It is of course true, as the Respondent argues, that
as a general rule an employer, after bargaining to a
good-faith impasse, may unilaterally institute changes
in terms and conditions of employment that are reason-
ably comprehended within its preimpasse proposals.
E.g., Taft Broadcasting Co., 163 NLRB 475, 478
(1967), petition for review denied sub nom. Television
Artists AFTRA v. NLRB, 395 F.2d 622 (D.C. Cir.
1968). Because the Act only compels bargaining, not
agreement, the impasse rule frees an employer to make
changes necessary to the running of the business enter-
prise once negotiations have reached a deadlock. How-
ever, as discussed in the preceding section, the change
the Respondent implemented in the instant case vio-
lated Section 8(a)(3) and (1) of the Act because it was
inherently destructive of employee statutory rights and
was not justified by business considerations.

Although the Board has frequently held that an em-
ployer is not exempt from bargaining over an employ-
ment-related decision that violates Section 8(a)(3) and
(1) of the Act, e.g., Hydro Logistics, 287 NLRB 602
(1987), enfd. sub nom. NLRB v. Wizard Method, Inc.,
897 F.2d 1233 (2d Cir. 1990); Strawsine Mfg. Co., 280
NLRB 553 (1986), the Board does not appear to have
addressed the question of whether after engaging in
such bargaining an employer may unilaterally imple-
ment its decision without violating Section 8(a)(5).
Having been squarely presented with the issue here,
we have little difficulty in concluding that the Re-
spondent was not free to implement unilaterally its per-
manent subcontracting proposal under the impasse rule,
because the implementation was not a legitimate
change in employee terms and conditions of employ-
ment but rather an independent violation of the Act.
Conduct violative of Section 8(a)(3) of the Act cannot
be equated with a lawful business decision.49

Further support for our finding of an 8(a)(5) imple-
mentation violation is provided by Supreme Court
precedent explaining that in cases of unilateral action
‘‘the real injury . . . is to the union’s status as bar-
gaining representative.’’ NLRB v. C & C Plywood
Corp., 385 U.S. 421, 429 fn. 15 (1967). Here, the na-
ture of that injury has been extensively examined in
the preceding section. In sum, because we have already
found that the implementation of the permanent sub-
contracting proposal violated Section 8(a)(3) on the
ground that it was inherently destructive of employees’
statutory right ‘‘to bargain collectively through rep-
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50 For the reasons set forth supra, we find without merit the Re-
spondent’s contention that it was privileged to implement the pro-
posal because the Unions assertedly refused to bargain over the per-
manent subcontracting proposal.

51 See also Paperworkers Locals 1009, 1973 & 98 (Jefferson
Smurfit Corp.), 311 NLRB 41 (1993).

52 We note that, in the amended remedy section of this decision,
we, too, fully consider the Respondent’s central argument that the
pooled voting stratagem prolonged the lockout and precluded a set-
tlement until October 1988, thereby rendering a backpay award inap-
propriate.

53 The Respondent cites only one reference—in a footnote—in its
voluminous briefs below to demonstrate that it argued that the pool
was unlawful. We note that even this single reference does not ex-
plicitly mention the pooled voting arrangement, but rather provides
that ‘‘[b]y refusing to sign a contract at Mobile until strikes termi-
nated in other bargaining units, the UPIU was committing a blatant
unfair labor practice.’’ (Emphasis in original.)

resentatives of their own choosing,’’ it logically fol-
lows that the Respondent’s unilateral action deriva-
tively violated Section 8(a)(5) for the same reason.

We have carefully considered the Respondent’s con-
tention that it was nevertheless privileged to implement
the permanent subcontracting proposal because the
Unions unlawfully conditioned bargaining on their
pooled voting strategy, citing in support the Board and
court decisions in Louisiana Dock Co., 293 NLRB 233
(1989), affd. in relevant part 909 F.2d 281 (7th Cir.
1990).50 The Board held in Louisiana Dock that the
union unlawfully conditioned bargaining on recogni-
tion of a single, multisite bargaining unit, where the
parties’ collective-bargaining agreement and bargaining
history established that the union had rather been rec-
ognized as the representative in multiple, distinct units
at several different facilities. The Board held that since
the union conditioned bargaining on recognition of a
unit other than the recognized unit, the employers had
no duty to comply with this demand, and the Respond-
ent’s unilateral implementation of previously proposed
changes in job classifications, wage rates, and other
matters did not violate Section 8(a)(5) and (1) of the
Act. The Seventh Circuit denied the union’s petition
for review and affirmed the Board’s finding that the
union had unlawfully conditioned bargaining.

The Respondent contends here that the Paper-
workers’ pooled voting strategy was unlawful, citing in
support a Board decision finding unlawful a pooled
voting arrangement employed by the UPIU against the
Respondent at facilities not involved in the instant
case. See Paperworkers Local 620 (International
Paper Co.), 309 NLRB 44 (1992).51 The Respondent
submits that the voting pool in the instant case is vir-
tually identical to the one found to be unlawful, and
that the Unions’ insistence on the pooled voting ar-
rangement as a condition of bargaining excused the
Respondent from any obligation to bargain and privi-
leged it to implement the permanent subcontracting
proposal. We need not decide this issue, because we
find that it was untimely raised.

The Respondent failed to raise before the judge its
contention that the voting pool was unlawful. Our re-
view of the proceeding before the administrative law
judge, including the Respondent’s 167-page opening
brief and its 221-page reply brief, establishes that the
Respondent did not argue that it was privileged to im-
plement the permanent subcontracting proposal be-
cause the Unions unlawfully conditioned bargaining on
the pooled voting arrangement. Nor did the Respond-

ent even cite Louisiana Dock, upon which it so heavily
relies on on its exceptions. Rather, the Respondent ar-
gued at length below that the pooled voting arrange-
ment as a practical matter precluded execution of an
agreement at Mobile pending resolution of the disputes
at the other pooled locations. The crux of the Respond-
ent’s argument below was accordingly that the pooled
voting procedure obstructed resolution of the Mobile
dispute regardless of the effect of the permanent sub-
contract, rendering a backpay award inappropriate in
this case. This contention was fully argued by the Re-
spondent, opposed by the General Counsel and the
Charging Parties, and considered and rejected by the
judge.52

Thus, while the Respondent correctly argues that it
has consistently objected to the assertedly obstructive
effects of the voting pool, it did not argue that the pool
was unlawful and privileged its implementation of the
permanent subcontracting proposal.53 This defense was
accordingly not considered by the administrative law
judge, and it is inappropriate to be considered for the
first time upon exceptions to the Board. See Auto
Workers Local 594 v. NLRB, 776 F.2d 1310, 1314 (6th
Cir. 1985) (‘‘Since the Union failed to raise this issue
in a timely fashion before the ALJ, we hold that it
waived this defense.’’), enfg. 272 NLRB 705 (1984);
Operating Engineers Local 520 (Mautz & Oren), 298
NLRB 768 fn. 3 (1990); Yorkaire, Inc., 297 NLRB
401 (1989) (‘‘A contention raised for the first time in
exceptions to the Board is ordinarily untimely raised
and, thus, deemed waived.’’), enfd. 922 F.2d 832 (3d
Cir. 1990); Camay Drilling Co., 254 NLRB 239, 240
fn. 9 (1981) (‘‘[T]o determine an issue of this mag-
nitude when it is raised for the first time [by the Gen-
eral Counsel] as a post-hearing theory would place an
undue burden on Respondent and deprive it of an op-
portunity to present an adequate defense.’’), enfd. sub
nom. Operating Engineers Pension Trust v. NLRB, 676
F.2d 712 (9th Cir. 1982).

The Respondent argues, however, that the decision
in Paper Workers Local 620 (International Paper Co.),
holding a pooled voting arrangement to be unlawful,
did not issue until after the judge’s decision in the in-
stant case, somehow disabling the Respondent from
raising before the judge the contention that the instant
voting pool was unlawful. This argument is disingen-
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54 The Respondent further contends that, even assuming that it
failed to timely raise its contention that the pool was unlawful, the
operative facts underlying its theory were litigated before the judge.
Although, as noted above, the facts concerning the operation of the
pool were indeed litigated before the judge, the affirmative defense
that the pool was unlawful was never raised by the Respondent or
addressed by any of the parties or by the judge. The Respondent’s
tardy raising of this defense deprived the General Counsel and the
Charging Parties of the opportunity to present evidence as to (1)
whether the voting pool procedure was unlawful; and (2) whether an
adequate nexus existed between the allegedly unlawful conduct of
the Unions and the unilateral changes imposed by the Respondent.
We cannot conclude in these circumstances that the Respondent’s
theory that the voting pool was unlawful was sufficiently litigated
below to warrant consideration upon exceptions.

55 Because the Respondent rescinded the permanent subcontracting
arrangement and all unit employees have returned to work, these
issues are not in contention.

56 We find inapposite Delhi-Taylor Refining Division, 167 NLRB
115 (1967), enfd. sub nom. Hess Oil & Chemical Corp. v. NLRB,
415 F.2d 440 (5th Cir. 1969), cert. denied 397 U.S. 916 (1970),
cited by the Respondent in support of its contention that the perma-
nent subcontract did not prolong the labor dispute. The Board found
in Delhi-Taylor that the employer’s unlawful insistence on the exclu-
sion of laboratory and warehouse employees from the bargaining
unit did not impact upon the parties’ collective-bargaining negotia-
tions, and therefore did not render the employer’s lockout unlawful.
In so finding, the Board explained, inter alia, that (1) the parties’
bargaining sessions were devoted ‘‘almost wholly’’ to discussions of
the major issues between the parties rather than the unlawful exclu-
sion of the employees; (2) the employer did not condition reaching
a contract with the union upon an agreement to exclude those em-
ployees; (3) the union did not reject the employer’s contract terms
because they included the provision excluding those employees; (4)
the parties were content to defer resolution of the issue until settle-
ment of the substantive terms of the contract; and (5) this issue ac-
cordingly did not serve to frustrate bargaining on the other issues
separating the parties. 167 NLRB at 116–117.

The record in this case is precisely the obverse of that in Delhi-
Taylor, and indeed the decision in that case serves as a useful coun-
terpoint for demonstrating how the Respondent’s unlawful conduct
impacted and prolonged the instant labor dispute. Thus, the record
here establishes that (1) the negotiations were devoted in significant
measure to the impact of the unlawful permanent subcontract; (2) the
Respondent insisted that the permanent subcontract as implemented
be a part of any agreement reached; (3) the Unions rejected the Re-
spondent’s contract terms in part specifically because those terms in-
cluded the permanent subcontracting proposal as implemented; and
(4) the parties were certainly not content to defer resolution of this

Continued

uous, because the Respondent itself filed unfair labor
practice charges challenging pooled voting in Paper
Workers Local 620 (International Paper Co.) before
the hearing closed in this case. Yet, the Respondent
never raised this contention to the judge either before
or after the hearing’s close.54 Thus, in light of the Re-
spondent’s failure to timely raise the issue, we need
not decide whether the pooled voting arrangement was
unlawful, and, if so, whether it would privilege the Re-
spondent to unilaterally implement changes in em-
ployee terms and conditions of employment that vio-
late Section 8(a)(3) and (1) of the Act.

VI. CONCLUSION

We accordingly find, for all the foregoing reasons,
that the Respondent, by its conduct at issue in this
case, violated Section 8(a)(1), (3), and (5) of the Act.

AMENDED REMEDY

The General Counsel seeks a backpay award for all
the locked-out production and maintenance employees
for the effective period of the unlawful permanent sub-
contract, August 11, 1987, to May 3, 1988. The Re-
spondent argues that no backpay is appropriate here.

We find, for the reasons set forth below, that such
a backpay order is appropriate in this case ‘‘to vindi-
cate the public policy of the [Act] by making the em-
ployees whole for losses suffered on account of an un-
fair labor practice.’’ Nathanson v. NLRB, 344 U.S. 25,
27 (1952). The purpose of such a remedy is to restore,
so far as possible, the status quo that would have ob-
tained but for the wrongful act. Phelps Dodge Corp.
v. NLRB, 313 U.S. 177, 194 (1941).

The traditional remedy in cases in which the Board
has found that an employer has unlawfully subcon-
tracted bargaining unit work is discontinuance of the
subcontracting arrangement, reinstatement of the unit
employees whose work has been permanently subcon-
tracted,55 and backpay for the period of the permanent
subcontract during which employees were deprived of

employment. See, e.g., Fibreboard Paper Products,
379 U.S. at 215–216. Accordingly, the presumptively
appropriate remedy for the Respondent’s bargaining
unit maintenance employees, whose jobs were lost
when their work was unlawfully subcontracted, in-
cludes a backpay award for the period of the perma-
nent subcontract.

With respect to the unterminated production employ-
ees, we find that the General Counsel has established
prima facie that a backpay award is also appropriate
for them because there is substantial record evidence
supporting the complaint allegation that the Respond-
ent’s unlawful conduct prolonged the lockout. In this
connection, we rely on our analysis in section V,B,2,
supra, of how the Respondent’s implementation of its
permanent subcontracting proposal impaired the collec-
tive-bargaining process. There is no need to repeat that
discussion in detail here, and we instead incorporate it
by reference. In sum, we found there that the Respond-
ent’s conduct diverted the bargaining process away
from a discussion of the substantive issues separating
the parties to a focus on the consequence of the Re-
spondent’s unlawful conduct: the permanent loss of ap-
proximately 285 unit jobs. We find that the General
Counsel has demonstrated that the Respondent’s un-
lawful conduct was likely to, and in fact did, signifi-
cantly interrupt and burden the course of bargaining re-
sulting in the prolongation of the labor dispute and the
lockout.56
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issue but instead its resolution became an overarching consideration
in the contract negotiations.

57 See, e.g., NLRB v. Mastro Plastics Corp., 354 F.2d 170, 175 (2d
Cir. 1965), cert. denied 384 U.S. 972 (1966).

58 As union negotiator Funk declared at the August 24, 1987, bar-
gaining session following the Respondent’s implementation of its
permanent subcontracting proposal, ‘‘How in the hell do you ever
expect to get an agreement out of this now?’’

The General Counsel having established prima facie
that a backpay remedy is appropriate for all bargaining
unit employees, under established precedent the burden
now shifts to the Respondent to prove its affirmative
defense that even if its implementation of the perma-
nent subcontract is found to be unlawful, no monetary
award is warranted.57 Specifically, the Respondent
contends that even if it had not entered into the perma-
nent subcontract, it would have maintained the lockout
during the period from August 11, 1987, to May 3,
1988, and thereafter, due to the parties’ inability to set-
tle the critical premium pay issue. The Respondent
submits that the lockout would have continued until
October 1988, at which time the premium pay issue
was settled based on the Vicksburg compromise, the
strikes at DePere, Jay, and Lock Haven were termi-
nated and, according to the Respondent, the voting
pool ‘‘collapsed.’’ The Respondent accordingly con-
tends that no backpay award is appropriate because the
unit employees would have remained locked out until
October 1988 regardless of the unlawful permanent
subcontract.

‘‘[T]he Board is faced here with a situation where
it may be impossible to know with certainty what
would have happened in the absence of the Respond-
ent’s unfair labor practice. In such a situation fashion-
ing a remedy which approximates a return to the status
quo is necessarily a difficult task.’’ Graphic Commu-
nications Local 4 (San Francisco Newspaper), 272
NLRB 899, 900 (1984), modified sub nom. S.F. Web
Pressman & Platemakers’ Union v. NLRB, 794 F.2d
420 (9th Cir. 1986). It is nevertheless the primary re-
sponsibility of the Board to devise remedies that effec-
tuate the policies of the Act, and the Board is vested
with broad discretion in that determination. Sure-Tan
Inc. v. NLRB, 467 U.S. 883, 898 (1984); Fibreboard
Paper Products, 379 U.S. at 215–216. We are guided
in this case by the Supreme Court’s instruction that
‘‘[t]he most elementary conceptions of justice and pub-
lic policy require that the wrongdoer shall bear the risk
of the uncertainty which his own wrong has created.’’
Bigelow v. RKO Radio Pictures, 327 U.S. 251, 265
(1946). ‘‘[I]t rests upon the tortfeasor to disentangle
the consequences for which it was chargeable from
those from which it [was] immune.’’ NLRB v. Rem-
ington Rand, 94 F.2d 862, 872 (2d Cir.), cert. denied
304 U.S. 576 (1938); NLRB v. Transportation Man-
agement Corp., 462 U.S. 393, 403 (1983).

The determination of what would have happened ab-
sent the Respondent’s unfair labor practices logically
commences with an evaluation of the effect of that un-
lawful conduct on the labor dispute, and an attempt to

disentangle those effects from the calculus of events.
We have established that the Respondent’s unlawful
implementation of its permanent subcontracting pro-
posal diverted to a significant extent the parties’ bar-
gaining process away from a discussion of the sub-
stantive issues separating them. Instead, the parties ex-
pended great bargaining resources focusing on the con-
sequence of the Respondent’s unlawful conduct:
whether unit maintenance employees would return to
work. The Respondent concedes, for example, that the
transition issue was complicated by its execution of the
permanent subcontract, and that it raised that issue in
negotiations earlier than it otherwise would have be-
cause of the unlawful permanent subcontract. In fact,
five bargaining sessions over a 2-month period largely
involved discussion of the transition issue—and the re-
turn of the maintenance employees—rather than the
critical premium pay issue.

Absent the Respondent’s unlawful conduct, the loss
of 285 bargaining unit jobs as an accomplished fact
would not have been an overarching consideration at
the bargaining table. The transition issue would not
have been raised prematurely and would have been
significantly less disputatious. The ill will engendered
by the Respondent’s conduct, layered on an already
heated dispute, would not have existed.58 And the
Unions’ acquiescence to the Respondent’s unlawful
conduct would not have been a condition for settle-
ment of the dispute during the effective period of the
unlawful permanent subcontract. It is thus not specula-
tive to find that, absent the impact of the Respondent’s
unlawful conduct, the parties would have had the op-
portunity at the bargaining table to address directly the
substantive issues separating them without the jarring
dislocation in the bargaining process caused by the
execution of the permanent subcontract. We find that
the parties would have had a vastly increased oppor-
tunity to resolve the dispute through the collective-bar-
gaining process, during the period from August 1987
to May 1988, in the absence of the Respondent’s un-
lawful conduct.

The Respondent contends that even had the parties
had that opportunity to settle the dispute, only events
occurring in October 1988 could have—and in fact
did—result in the settlement of the dispute and the end
of the lockout. There are, however, two analytical dif-
ficulties with the Respondent’s intuitively appealing
contention. First, the Respondent ignores the pivotal
question of what would have transpired absent the un-
lawful permanent subcontract. Rather, the Respondent
focuses on what happened in the presence of the un-
lawful conduct: the dispute was not settled until Octo-
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59 We note that the judge found that in prior negotiations, the
Unions likewise presented Glenn with a ratified agreement and peti-
tioned him to sign the agreement.

60 As the Respondent argues, the voting pool ‘‘collapsed’’ follow-
ing compromise on the premium pay issue.

ber 1988. That the dispute did not settle until October
1988 given the Respondent’s unlawful conduct does
not establish that the dispute would have continued
until that time absent the unlawful conduct.

Second, the nature of the resolution ultimately
reached was not a novel formula raised for the first
time in the fall of 1988, such that settlement indeed
only could have occurred at that time regardless of the
Respondent’s prior unlawful conduct. We cannot con-
clude that events in October 1988 operated as some
type of temporal condition precedent to settlement of
the dispute and the end of the lockout.

The Respondent is, of course, correct that the critical
premium pay issue was not settled at Mobile until the
Vicksburg negotiations in September and October 1988
were used as a model for a compromise trade off of
a 401(k) plan in lieu of premium pay. The premise of
a trade off for the elimination of premium pay had
been broached from the earliest days of the instant
labor dispute, however. As early as February 1987, the
Unions had suggested a wage increase in exchange for
the elimination of premium pay, and repeated this pro-
posal at the bargaining session on May 27, 1987. Both
the Respondent and the Unions suggested at the No-
vember 5, 1987 session, that the parties discuss a pro-
ductivity bonus instead of premium pay. The Respond-
ent again stated at the December 4, 1987 session, that
it was willing to discuss cash payments for attaining
productivity and quality goals. At the February 18,
1988 session, the Unions proposed, inter alia, a profit-
sharing plan in lieu of Sunday premium pay. Thus, de-
spite the parties’ frequent and often heated pronounce-
ments in public statements and at the bargaining table
that they would never compromise regarding premium
pay, both parties indicated at the bargaining table at
Mobile during 1987 and early 1988 a willingness to
consider a compromise on that issue and floated ideas
that were not dissimilar in nature to the trade off ulti-
mately achieved in October 1988.

Further, the record evidence persuades us that it was
the Respondent’s unlawful conduct that entangled the
nascent discussions regarding a compromise on the
premium pay issue. Thus, at the December 4, 1987
bargaining session, the Respondent stated that it had
no intention of dropping the permanent subcontracting
proposal, but that it was willing to discuss cash pay-
ments if productivity goals were reached. The Unions
stated that they would change their position on pre-
mium pay if the permanent subcontracting proposal
were withdrawn, and underscored their concern about
the fate of the maintenance employees. The Respond-
ent again stated that if the Unions would agree to the
permanent subcontracting proposal, the Respondent
was willing to discuss payments for productivity. The
parties thus both suggested compromise on premium
pay. The ability to pursue a settlement on this basis—

as ultimately was achieved in October 1988—was sty-
mied by the parties’ adamant positions on the unlawful
permanent subcontract and the resulting question of the
return of the unit maintenance workers.

Nor can we conclude that the pooled voting arrange-
ment precluded an end to the lockout prior to October
1988. Despite the Respondent’s repeated concerns re-
garding the effect of the voting pool on the ability to
reach agreement at Mobile, the Respondent continued
to bargain with the Unions and press its bargaining po-
sition. The Unions repeatedly stressed to the Respond-
ent that they were only addressing Mobile issues at the
negotiations, and if an agreement could be reached at
Mobile, they would petition UPIU president Glenn to
sign it.59 Thus, while the pooled voting arrangement
certainly was a subject of heated debate and itself oc-
cupied a portion of bargaining resources, the Respond-
ent has not established that the pooled voting arrange-
ment precluded agreement until October 1988.

Rather, the core of the labor dispute in this case, as
the Respondent emphasizes, was the issue of premium
pay. Indeed, when a compromise on premium pay was
reached between the parties tentatively at the Septem-
ber 20, 1988 Vicksburg bargaining session and then
conclusively at the October 8 and 9, 1988 Vicksburg
sessions, the strikes at the pooled locations were
promptly called off, the Unions called for negotiations
at Mobile, and a settlement was reached soon there-
after at Mobile without regard to the status of the fa-
cilities at DePere, Jay, and Lock Haven. Thus, the set-
tlement of the premium pay issue negated the issue of
the pooled voting arrangement and led to prompt reso-
lution of the dispute at Mobile. There is nothing in the
record to suggest that, absent the Respondent’s unlaw-
ful conduct, the opportunity to reach an earlier com-
promise on premium pay would not likewise have
been the key to settlement of the Mobile dispute.60

It is not dispositive that the dispute did not in fact
settle until approximately 5-1/2 months after the termi-
nation of the unlawful permanent subcontract. Rather,
it was at that time that the parties essentially were able
to resume bargaining regarding the substantive issues
between them unfettered by the Respondent’s unlawful
conduct. It is significant that the Respondent’s key
selling point on behalf of its contract offer of May 3,
1988, immediately following the rescission of the per-
manent subcontract, was that all maintenance employ-
ees would return to work at the conclusion of the dis-
pute; in other words, a return to the situation that
would have obtained but for the unlawful conduct ef-
fected nine months earlier. The May 3, 1988, offer
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61 We are mindful that a backpay remedy must be sufficiently tai-
lored to expunge the actual rather than the speculative consequences
of the unfair labor practices. Sure-Tan, supra, 467 U.S. at 900. The
Court has explained that ‘‘[w]hen the Board . . . makes an order of
restoration by way of back pay, the order should stand unless it can
be shown that the order is a patent attempt to achieve ends other
than those which can fairly be said to effectuate the policies of the
Act.’’ NLRB v. Seven-Up Bottling Co., 344 U.S. 344, 346–347
(1953), quoting Virginia Electric & Power Co. v. NLRB, 319 U.S.
533, 540 (1943).

62 Graphic Communications Local 4 (San Francisco Newspaper),
272 NLRB at 900.

63 We note the Respondent’s reliance, in asserting that a backpay
award is inappropriate, on the General Counsel’s denial of the
Unions’ appeal of the dismissal of their unfair labor practice charge
alleging that the Respondent’s failure to furnish requested informa-
tion tainted the entire lockout from the time the request was made
until the information was provided. In denying the Unions’ appeal,
the General Counsel’s Office of Appeals stated, inter alia, that the
Respondent’s refusal to provide information on subcontracting did
not taint the lockout because that refusal did not frustrate collective-
bargaining on the other issues between the parties. The Respondent
specifically points to the following statement in the General Coun-
sel’s denial of the Unions’ appeal:

Nor could it be shown that resolution of the subcontracting issue
otherwise held up reaching an agreement so that denial of the
information prolonged the lockout. Significantly, the lockout had
been implemented in support of lawful bargaining demands at
least two months before the permanent subcontracting proposal
for which the information was sought had been introduced, and
the parties remained far apart on key issues for several months
even after that proposal had been withdrawn from negotiations.

The General Counsel’s determination pertains solely to the dismis-
sal of the charge alleging the lockout to be unlawful based on the
Respondent’s failure to provide information. It is fundamental that

the dismissal of this charge pursuant to the General Counsel’s exclu-
sive prosecutorial discretion under Sec. 3(d) of the Act removed that
issue from this proceeding, and it accordingly was not alleged in the
complaint and is not before us. Rather, what is before us is the com-
plaint allegation that the Respondent’s implementation of the perma-
nent subcontract violated Sec. 8(a)(3) and (1) of the Act. Having
found merit in that allegation, the exclusive responsibility for fash-
ioning an appropriate remedy for the Respondent’s unfair labor prac-
tices rests with the Board pursuant to Sec. 10(c) of the Act. See
Kaumagraph Corp., 313 NLRB 624 (1993). Our review of the
record establishes that the Respondent’s unlawful permanent sub-
contract impacted and prolonged resolution of the labor dispute as
set forth in full above. Any inference to the contrary that may be
drawn from the General Counsel’s denial of the Unions’ appeal re-
garding the information request cannot materially impact our conclu-
sions, based on our review of the entire record, pursuant to the
Board’s exclusive authority under the Act to fashion an appropriate
remedy for unfair labor practices.

also included the elimination of premium pay and the
Respondent’s total flexibility subcontracting proposal,
both issues which needed to be resolved—and ulti-
mately were—through the collective-bargaining proc-
ess. The parties thus only resumed discussing the dif-
ficult issues of premium pay and subcontracting—
without being entangled with the loss of unit jobs—
upon termination of the permanent subcontract. Termi-
nation of the permanent subcontract was accordingly
the starting point for substantive negotiations that had
been foreclosed to resume.

The instant labor dispute was indeed comprised of
several causative forces. While we find that the record
establishes that the Respondent’s unlawful conduct im-
pacted and prolonged the labor dispute in the manner
set forth above, we cannot find with any meaningful
degree of certainty that absent the unlawful conduct,
other factors would likewise have prolonged the labor
dispute and the lockout so as to render a backpay
award inappropriate. In seeking to uphold the public
interest and restore the status quo in this case,61 the
Board is accordingly entitled to place the burden of
any uncertainty on the Respondent as the wrongdoer.62

We thus find that the Respondent has not shown that
a backpay award is inappropriate in this case for the
locked-out bargaining unit employees for the effective
period of the unlawful permanent subcontract.63

We shall accordingly order the Respondent to make
whole the bargaining unit production and maintenance
workers for any loss of earnings and other benefits suf-
fered as a result of the discrimination against them
during the effective period of the unlawful permanent
subcontract, August 11, 1987, to May 3, 1988, with in-
terest to be computed in the manner prescribed in New
Horizons for the Retarded, 283 NLRB 1173 (1987).

ORDER

The National Labor Relations Board orders that the
Respondent, International Paper Company, Mobile,
Alabama, its officers, agents, successors, and assigns,
shall

1. Cease and desist from
(a) Permanently subcontracting bargaining unit work

after locking out the bargaining unit employees who
previously had performed that work in the absence of
an overriding business justification.

(b) Refusing to bargain with United Paperworkers
International Union and its Locals 265, 337, 1940, and
2650, and International Brotherhood of Electrical
Workers and its Local Union 1315, as the joint exclu-
sive bargaining representative of the employees in the
following bargaining unit, by refusing to furnish the
Unions information that is relevant and necessary to
their role as the joint exclusive bargaining representa-
tive of the unit employees, and by unilaterally chang-
ing employee terms and conditions of employment:

All production and maintenance Employees in the
Mobile Mill of the Company excluding Office
Clerical Employees, Guards, and Supervisors as
defined in Section 2(11) of the Labor Manage-
ment Relations Act of 1947, as amended, and oth-
ers as listed under section III, Representation of
the February 1, 1987 through January 1, 1993 col-
lective-bargaining agreement.

(c) In any like or related manner interfering with, re-
straining, or coercing employees in the exercise of the
rights guaranteed them by Section 7 of the Act.
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64 If this Order is enforced by a judgment of a United States court
of appeals, the words in the notice reading ‘‘Posted by Order of the
National Labor Relations Board’’ shall read ‘‘Posted Pursuant to a
Judgment of the United States Court of Appeals Enforcing an Order
of the National Labor Relations Board.’’

1 At the hearing, Mrs. Schess made her appearance under her
maiden name, Nancy B. Levine. During the hearing, Hamilton and
Ivanick replaced Melinda J. Branscomb, Esq., and Lynn Agee, Esq.,
both of whom then maintained offices in Nashville, Tennessee, as
counsel for the United Paperworkers International Union and its
locals. After the close of the hearing, Kurnick replaced David Potts-
Dupre, Esq., of Washington, D.C., as counsel for the International
Brotherhood of Electrical Workers and its Local 1315.

2. Take the following affirmative action necessary to
effectuate the policies of the Act.

(a) Make the bargaining unit production and mainte-
nance employees whole for any loss of earnings and
other benefits suffered resulting from the discrimina-
tion against them, in the manner set forth in the
amended remedy section of this decision.

(b) Preserve and, on request, make available to the
Board or its agents for examination and copying, all
payroll records, social security payment records, time-
cards, personnel records and reports, and all other
records necessary to analyze the amount of backpay
due under the terms of this Order.

(c) Post at its mill in Mobile, Alabama, copies of the
attached notice marked ‘‘Appendix.’’64 Copies of the
notice, on forms provided by the Regional Director for
Region 15, after being signed by the Respondent’s au-
thorized representative, shall be posted by the Re-
spondent immediately upon receipt and maintained for
60 consecutive days in conspicuous places including
all places where notices to employees are customarily
posted. Reasonable steps shall be taken by the Re-
spondent to ensure that the notices are not altered, de-
faced, or covered by any other material.

(d) Notify the Regional Director in writing within
20 days from the date of this Order what steps the Re-
spondent has taken to comply.

APPENDIX

NOTICE TO EMPLOYEES
POSTED BY ORDER OF THE

NATIONAL LABOR RELATIONS BOARD
An Agency of the United States Government

The National Labor Relations Board has found that we
violated the National Labor Relations Act and has or-
dered us to post and abide by this notice.

Section 7 of the Act gives employees these rights.

To organize
To form, join, or assist any union
To bargain collectively through representatives

of their own choice
To act together for other mutual aid or protec-

tion
To choose not to engage in any of these pro-

tected concerted activities.

WE WILL NOT permanently subcontract bargaining
unit work after locking out the bargaining unit employ-
ees who previously had performed that work in the ab-
sence of an overriding business justification.

WE WILL NOT refuse to bargain with United Paper-
workers International Union and its Locals 265, 337,
1940, and 2650, and International Brotherhood of
Electrical Workers and its Local Union 1315, as the
joint exclusive bargaining representative of the em-
ployees in the following bargaining unit, by refusing to
furnish the Unions information that is relevant and
necessary to their role as the joint exclusive bargaining
representative of the unit employees, and by unilater-
ally changing employee terms and conditions of em-
ployment:

All production and maintenance employees in the
Mobile Mill of the Company excluding Office
Clerical Employees, Guards, and Supervisors as
defined in Section 2(11) of the Labor Manage-
ment Relations Act, as amended, and others as
listed under section III, Representation.

WE WILL NOT in any like or related manner interfere
with, restrain, or coerce you in the exercise of the
rights guaranteed you by Section 7 of the Act.

WE WILL make you whole for any loss of earnings
and other benefits resulting from the discrimination
against you, plus interest.

INTERNATIONAL PAPER COMPANY

Dorothy D. Wilson, Esq. and Jean Seibert Stucky, Esq., for
the General Counsel.

Andrew E. Zelman, Esq., Nancy B. Schess, Esq., and Jane
Jacobs, Esq., of New York, New York, and Joyce
Margulies, Esq., of Memphis, Tennessee, for the Respond-
ent.

Michael Hamilton, Esq. and Lynn C. Ivanick, Esq., both of
Nashville, Tennessee, for the United Paperworkers Inter-
national Union and its Locals 265, 337, 1940, and 2650.

Robert D. Kurnick, Esq., of Washington, D.C., for the Inter-
national Brotherhood of Electrical Workers and its Local
1315.

J. Roy Weathersby, Esq., of Atlanta, Georgia, for BE&K
Construction Co., Inc., a subpoenaed corporation.1

DECISION

STATEMENT OF THE CASE

NANCY M. SHERMAN, Administrative Law Judge. These
consolidated cases were heard before me in Mobile, Ala-
bama, and New Orleans, Louisiana, on 19 days between Oc-
tober 4, 1988, and July 31, 1990. The charges in Cases 15–
CA–10384 and 15–CA–10501 were filed against Respondent
International Paper Company (sometimes IP or the Com-
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pany) on August 4, 1987, and January 29, 1988, respectively,
by United Paperworkers International Union (the UPIU) and
its Locals 265, 337, 1940, and 2650; these Charging Parties
are sometimes referred to as the Paperworkers. The charge
in Case 15–CA–10423 was filed against Respondent on Sep-
tember 28, 1987, by International Brotherhood of Electrical
Workers (the IBEW) and its Local Union 1315; these Charg-
ing Parties are sometimes referred to as the Electrical Work-
ers. A consolidated complaint in Cases 15–CA–10384, 15–
CA–10423, and 15–CA–10501 was issued on July 22 and
amended on July 28 and August 30, 1988. The charge in
Case 15–CA–10703 was filed by the Paperworkers against
Respondent on October 5, 1988, and an amended charge in
that case was filed on November 9, 1988. The charge in
Case 15–CA–10704 was filed by the Electrical Workers
against Respondent on October 5, 1988. The consolidated
complaint in Cases 15–CA–10703 and 15–CA–10704 was
issued against Respondent on April 21, 1989, and amended
on October 16, 1989. All the foregoing cases were consoli-
dated on May 22, 1989. The Charging Parties are sometimes
collectively referred to as the Unions.

The conduct by Respondent attacked in the complaints
here occurred during the course of a lockout at Respondent’s
mill in Mobile, Alabama, which began about March 21,
1987, and ended about October 24, 1988. The complaints do
not allege that the lockout was unlawful at its inception or
as of the time that the lockout ended. Taken together, the
complaints allege that Respondent violated Section 8(a)(5)
and (1) of the National Labor Relations Act (the Act), by
failing and refusing to furnish the Unions with certain infor-
mation necessary for, and relevant to, the Unions’ perform-
ance of their function as the exclusive representative of cer-
tain of Respondent’s employees, and violated Section 8(a)(1),
(3), and (5) of the Act by unilaterally subcontracting on a
permanent basis about August 10, 1987, and until about May
3, 1988, maintenance work previously performed by employ-
ees in the unit, without having afforded the Unions an oppor-
tunity to negotiate and bargain. The April 1989 complaint
also alleges that between August 10, 1987, and May 3, 1988,
the lockout which Respondent began in March 1987 was in
furtherance of, and/or prolonged by, Respondent’s unilateral
permanent subcontracting of unit work. The July 1988 com-
plaint requests backpay for all locked-out unit employees be-
tween August 10, 1987, and May 3, 1988.

On the basis of the record as a whole, including the de-
meanor of the witnesses, and after due consideration of the
opening briefs filed by counsel for the General Counsel (the
General Counsel), the Respondent, the Paperworkers, and the
Electrical Workers, the reply briefs filed by the General
Counsel, Respondent, and (jointly) by the Unions, and the
supplemental reply brief filed by the General Counsel, I
make the following

FINDINGS OF FACT

I. JURISDICTION

Respondent is a New York corporation, with offices and
facilities located throughout the United States, which manu-
factures, sells, and distributes paper-related products. During
the 12-month period preceding the issuance of each of the
complaints, Respondent sold and shipped from its facility in
Mobile, Alabama, products, goods, and materials valued in

excess of $50,000 directly to points outside Alabama. During
the same periods, Respondent purchased and received at that
facility products, goods, and materials valued in excess of
$50,000 directly from points outside Alabama. I find that, as
Respondent admits, Respondent is engaged in commerce
within the meaning of the Act, and that assertion of jurisdic-
tion over Respondent’s operations will effectuate the policies
of the Act.

The Unions are labor organizations within the meaning of
the Act.

II. THE ALLEGED UNFAIR LABOR PRACTICES

A. Background; Creation of the March 1987
Contingency Contract with BE & K

Respondent’s Mobile mill is 1 of about 26 primary paper-
mills, which make a finished sheet of paper from wood or
pulp, operated by Respondent throughout the United States.
Respondent also operates more than 100 converting plants,
which convert primary mill products into an end-use product.

The Unions have jointly represented the production and
maintenance employees at Respondent’s Mobile mill for at
least 40 years. During that period, the Unions and Respond-
ent have been parties to a series of contracts whose duration
has ranged between 1 and 4 years. At least after 1958, no
contract had ever been agreed to before the expiration of its
predecessor. At least during this period, a single strike had
occurred, in 1965 for about 3 weeks. Then Mobile Human
Resources Manager John Vandillon stated at a Mobile bar-
gaining session on May 8, 1987, that ‘‘it takes a two-thirds
to get a strike vote.’’ Although union-security clauses have
been unlawful in Alabama at all times material here, and the
union-security clauses in the 1983–1987 and 1987–1993 con-
tracts are by their terms inapplicable in those States where
such provisions are forbidden by law, as of October 1989
about 99 percent of the Mobile unit employees were union
members.

A collective-bargaining agreement between Respondent
and the Unions effective June 1, 1983, covered at the time
of its execution employees at the Mobile mill and at Re-
spondent’s primary papermills in Moss Point (Mississippi),
Natchez (Mississippi), Pine Bluff (Arkansas), Camden (Ar-
kansas), and Bastrop (Louisiana). These six mills were col-
lectively referred to as ‘‘the multiple.’’ About December
1984, Respondent and the Unions agreed to dissolve the mul-
tiple. Also, to further separate contract expiration dates, the
parties agreed to extend, as to the Mobile mill only, the term
of the June 1983 contract (initially due to expire by its terms
on May 31, 1986) through January 31, 1987. During the ne-
gotiations for severing the multiple, Respondent told the
Unions that if the multiple was severed, the stronger, more
modern mills, like the Mobile and Bastrop mills, would be
able to negotiate better contracts by not being tied to weaker,
less profitable mills.

In 1984, a $340 million renovation project began at the
Mobile mill. The mill’s major general contractor for this
project was BE&K Construction Company (BEK or BE&K).
Work pursuant to BEK’s contract for that project, referred to
in the record as the reconfiguration contract, continued until
at least 1987. By the late 1980’s, Respondent had negotiated
several contracts with BEK for the performance of ‘‘contin-
gency’’ services—that is, services in the event of a labor dis-
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2 Of these contracts, four were with both the UPIU and/or its
locals and the IBEW and/or its locals as joint representatives; six
(including one which was automatically renewed) were with the
UPIU and/or its locals; two were with both the UPIU and/or its
locals and the International Brotherhood of Firemen and Oilers (the
IBFO) and/or its locals as joint representatives; and one was with
the IBEW and/or its locals.

3 The General Counsel’s reply brief moves to strike from Respond-
ent’s opening brief its recitations regarding Champion, on the ground
that such recitations disregard the fact that on the General Counsel’s
hearsay objection, such testimony was offered by Respondent, and
received by me, for motive purposes and not for the truth of what
happened at Champion. Respondent’s opposition to this notion ad-
mits that the General Counsel correctly stated the limitations on the
receipt of such testimony, but contends that to strike such recitations
would be ‘‘extremely prejudicial’’ to Respondent, and that I can and
should use (as I have in fact used) this testimony as a basis for find-
ing what IP ‘‘understood’’ as to the Champion situation. The Gen-
eral Counsel’s motion to strike is denied; see also infra, fn. 4.

4 In the instant case, this testimony by Gilliland is material to
show the motive for Respondent’s conduct at the Mobile mill. Re-
spondent appears tacitly to admit that such testimony was received
subject to the limitations discussed supra, fn. 3. If it was not ob-
jected to at all, it would likely be receivable to support the recita-
tions by Respondent which the General Counsel has moved to strike.
If such testimony was objected to on hearsay grounds, it would ap-
pear to be receivable for its truth as to the UPIU but not as to the
Electrical Workers or, perhaps, the other Charging Parties. See
United Beef Co., 277 NLRB 1014, 1024–1025 (1985).

5 However, on October 26, 1986, bargaining began with the
Unions on ‘‘local issues’’ which did not need to be included in the
collective-bargaining agreement. These issues were resolved before
contract negotiations began.

pute—with respect to, inter alia, Respondent’s plants in Moss
Point, Mississippi; Lock Haven, Pennsylvania; DePere, Wis-
consin (also referred to in the record as the Nicole plant);
and Jay, Maine (also referred to in the record as the
Androscossin or Andro plant).

Of Respondent’s 26 primary papermills in the United
States, 23 are represented by the UPIU and/or 1 or more of
its locals; in some of these 23 mills, including the Mobile
Mill, such representative status is shared jointly with the
IBEW and/or 1 of its locals. As of December 1989, the
UPIU and/or its locals had 70 to 80 contracts, covering be-
tween 26,000 and 28,000 employees, with Respondent. Be-
tween February 1, 1987, and October 30, 1988, due to expire
by their terms were 13 of Respondent’s collective-bargaining
agreements to which the union parties included the UPIU,
the IBEW, and/or various locals affiliated with them.2
Among these contracts were a contract covering the Jay mill
as to which the UPIU, the IBFO, and/or their respective
locals were joint representatives, which contract was due to
expire by its terms on June 1, 1987; and contracts which re-
spectively covered two mills represented by the UPIU and/or
its locals—the DePere mill, whose contract expired on May
31, 1987, and the Lock Haven mill, whose contract expired
on June 20, 1987.

As discussed in detail infra, before the mid-1980’s pre-
mium pay for Sunday work was paid by Respondent and
other paper companies. The first paper company (other than
Respondent) to eliminate such premium pay was Champion
Paper Company, which eliminated Sunday premium at a mill
in Pasadena, Texas, in late 1985. James W. Gilliland, who
is Respondent’s director of employee relations and is respon-
sible for all of Respondent’s labor relations in the United
States, gave honest testimony that he received reports to the
following effect: Champion had seven UPIU-represented
mills coming up for bargaining in 1986, the first of them in
January. By the middle of 1986, the UPIU had either rejected
or failed to vote on Champion’s best offer at four or five
mills where the employees thereafter continued to work. At
the end of the year, UPIU told Champion that unless an ac-
commodation could be reached on the Sunday premium
issue, Champion would be faced with seven strikes simulta-
neously. Thereafter, Champion signed as to all seven mills
new contacts which continued Sunday premium.3

Further, Gilliland credibly testified that about late 1986,
UPIU Regional Vice President Clifford King gave him a
very similar account of the events at Champion, attached the
seven-mill strike threat to a telephone conversation between
a Champion representative and UPIU President Wayne
Glenn, and suggested to Gilliland that the same thing was
going to happen to IP.4 Gilliland further testified that King
is a ‘‘big kidder,’’ and that during this conversation, King
may have said that he did not know what the Union was
going to do and it might even try to get Gilliland fired.

In November 1986, at a meeting attended by all of Re-
spondent’s mill managers, Gilliland related what he had been
told about what happened at Champion, and expressed the
opinion that Respondent might very well expect the same
thing from the UPIU in 1987.

In October 1986, more than 2 months before Respondent
and the Unions began negotiations for a new bargaining
agreement to replace the Mobile agreement which was due
to expire at the end of January 1987,5 Respondent’s manager
of contracted services, William W. Patrick, asked BEK’s
manager of maintenance operations, Martin Melton, to sub-
mit to Respondent a proposal to provide contingency services
in the event of a ‘‘work stoppage’’ at the Mobile mill.
Thereafter, Melton, whose office was in Birmingham, Ala-
bama, and who had operating responsibility for BEK’s indus-
trial maintenance sector, conferred with Patrick on the tele-
phone and also met with him and Devon Jones, who is main-
tenance superintendent at Respondent’s Mobile mill. Later in
October 1986, BEK submitted such a proposal, entitled ‘‘An-
nual Service Agreement,’’ which was very similar to propos-
als previously and subsequently submitted to Respondent by
BEK for maintenance services during ‘‘work stoppages.’’
BEK had submitted proposals, to which Respondent agreed,
for ‘‘work stoppage’’ services in Gardiner, Oregon, in 1984
and in Georgetown, South Carolina, in June 1986 Respond-
ent accepted a contingency-services proposal submitted by
BEK in August 1986 with respect to Respondent’s Moss
Point, Mississippi mill and, by January 13, 1987, the parties
had agreed to apply to either the Mobile or the Most Point
mill the permission in the Mobile contingency contract call-
ing for a $4-per-man-hour deduction from the $100,000 to
which Respondent agreed as a minimum fee. Similar provi-
sions were included in Respondent’s 1986 or 1987 contin-
gency contracts with BEK covering Respondent’s mills in
Jay, Maine, and DePere, Wisconsin. In 1987 and 1988, Re-
spondent and BEK executed contingency contracts with re-
spect to 6 to 10 mills, not directly involved in the instant
case, whose union contracts were approaching expiration.
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6 This finding is based on the testimony of Patrick, who further
testified that this contingency contract was executed before the end
of March. I believe Respondent’s counsel was in error when he stat-
ed, on the first day of the hearing, that this contingency contract was
executed in January 1987.

7 Respondent’s reply brief further states at 44, ‘‘Cumbersome work
rules and grievance procedures do not exist in non-union environ-
ments. That is one of the reasons why many—indeed most—compa-
nies chose to campaign against unions.’’

8 For example, an employee who during a particular payroll week
worked 8 hours on Sunday and 8 hours a day Monday through
Thursday would be entitled to time and a half for each of his Sunday
hours, plus 4 hours at time and a half on Thursday on the theory
that after working his first 4 hours on Thursday he had worked 40
hours that week In other words, that week he would receive 48 times
the straight hourly rate for working 40 hours.

9 The proposal increased from one to five the yearly number of
paid personal floating holidays.

10 For example, if July 4 fell on a Tuesday, an employee who
worked 8 hours a day July 3 through 7 would be entitled (in addition
to 24 hours’ straight-time pay for July 3 and 5–6) to 8 hours’ pay
at straight time as a paid Independence Day holiday; 8 hours’ pay
at time and a half for work performed on July 4; 4 hours’ pay at
straight time for July 7; and 4 hours’ pay at time and a half for July
7 on the theory that after working for 4 hours that day, he had
worked 40 hours that week. In other words, that week he would re-
ceive 54 times the straight hourly rate for working 40 hours. If July
4 fell on Sunday and he worked 40 hours from July 4 through 8,
he would receive double time for working on July 4 and, therefore,
a total for that week of 58 times the straight hourly rate.

A discussion between BEK and Respondent about man-
ning at the Mobile mill took place in October 1986, and dis-
cussion involving minimum fees under a contingency con-
tract took place on January 12, 1987. Although this contin-
gency contract with BEK was not formally executed until
after Respondent began the Mobile lockout on March 21,
1987,6 Respondent never questioned BEK’s assertion, in a
letter to Patrick dated January 13, 1987, that the $25,000
premobilization fee set forth in the proposal as modified dur-
ing the January 12 discussion ‘‘is now due’’ payable and
nonrecoverable by (Respondent) except in the eventuality of
a mobilization at either Mobile or Moss Point’’; and Re-
spondent paid BEK the $25,000 in January or February 1987.
BEK is a nonunion concern, and such status is set forth in
all of its sales literature on an undisclosed date before Octo-
ber 19, 1989, David Oskin, who in 1987 was Respondent’s
senior vice president of all aspects of human resources and
had responsibilities for labor relations at all of Respondent’s
facilities, sent to Respondent’s managers a copy of a presen-
tation made by him at a management conference in Mem-
phis, Tennessee, which stated, ‘‘We have stated to our em-
ployees that we do not feel a union is necessary or in their
best interest. We have also made sure our employees were
aware of their right to elect not to be represented. Respond-
ent’s reply brief states at 160 (emphasis in original), ‘‘IP—
like most companies—has made such statements in election
campaigns . . . and, like most companies, believes that its
employees do not need unions.’’7 Patrick testified that in so-
liciting bids from contractors, Respondent does not care
whether they are unionized, and that some unionized contrac-
tors had performed maintenance-type work in the Mobile
mill both before and during the lockout.

The April 1989 complaint alleges that Respondent violated
Section 8(a)(5) and (1) by failing to provide the Unions since
May 21, 1987, with the BEK contingency contract covering
the Mobile mill.

B. Bargaining Negotiations Before Respondent Locked
Out Its Employees

Respondent admits that at all relevant times, the Unions
have been the statutory representatives of an admittedly ap-
propriate unit consisting of Respondent’s Mobile mill pro-
duction and maintenance employees. The bargaining agree-
ment for that mill expired on January 31, 1987, and, by its
terms, continued in effect thereafter subject to a 10-day no-
tice of termination from either party. The first bargaining
session for a new agreement took place on January 19, 1987.
Between that date and March 20, 1987, the parties conducted
a total of 20 bargaining sessions. On the Unions’ side of the
table during negotiations were various UPIU vice presidents
and/or International representatives, IBEW International Rep-
resentative John Coleman, and a joint negotiating committee

consisting of employee members (many, and perhaps all, of
them Local officers) of the relevant locals.

Respondent’s Mobile mill operates around the clock, with
occasional complete shutdowns, referred to in the record as
‘‘cold shutdowns,’’ to permit maintenance work which can-
not be performed while the mill is operating. The expiring
agreement called for premium pay for Sunday work as such,
and for calculating every hour worked on Sunday as one and
a half hours for purposes of determining whether the em-
ployee was entitled to overtime pay for weekday work.8 Re-
spondent’s proposals included a proposal, referred to in the
record as item (or company item) 1, calling for Sunday work
to be paid for at the same rate as work on other days, and
to be included like work on other days for purposes of deter-
mining whether the employee was to be paid overtime rates.
The expiring agreement designated December 23–26 as ‘‘no-
work’’ paid holidays during which most employees could not
be required to work. Respondent had been following the
practice of using these ‘‘no-work’’ holiday dates for ‘‘cold
shutdown’’ purposes. However, Respondent disliked this lim-
itation, partly because it resulted in ‘‘cold shutdowns’’
(whose expenses are not limited to lost production) even
when maintenance work was not needed, partly because it
limited Respondent’s ability to adjust the dates of ‘‘cold
shutdown’’ to market considerations, and partly because
shutdown equipment is more vulnerable to damage from cold
weather than is equipment which is in active operation. Re-
spondent’s proposal included a proposal, referred to in the
record as item (or company item) 2, which dropped July 4,
the Sunday before Labor Day, December 23, and December
26 as paid holidays;9 and permitted Respondent, at its option,
to work or not work its employees on all the days (Labor
Day, Christmas Eve, and Christmas Day) described in Re-
spondent’s proposal as paid holidays other than personal
holidays. The expiring contract required premium pay (in ad-
dition to holiday pay allowance) for work performed on holi-
days; and as to holidays other than no-work holidays, in-
cluded every hour so worked as one and a half hours for pur-
poses of determining whether the employee was entitled to
overtime pay for nonholiday work.10 Respondent’s proposal
included a proposal, referred to in the record as item (or
company item) 3, which abolished premium pay for holiday
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11 Respondent’s proposed abolition of ‘‘no-work’’ holidays nec-
essarily included abolition of double-time pay, and other special in-
ducements, for work on such holidays.

12 As of December 1989, this had been done in 90 to 100 non-
IP mills.

13 My finding as to the content of this statement is based on Per-
kins’ testimony. My finding as to its date is based on inferences
from the date on which the contact became terminable on 10 days’
notice and the date on which Respondent gave such notice.

work and counted only actual hours worked in determining
whether an employee was entitled to overtime pay.11

At the time negotiations began at Mobile in January 1987,
Sunday premium had been eliminated in 37 of the 47 con-
tracts between Respondent and the UPIU and/or its affiliates;
of these 37, 7 were primary papermills like Mobile, 4 more
were continuous-process operations which worked 7 days a
week, and others sometimes worked employees on Sunday.
Also, Sunday premium had been eliminated in about 24 non-
IP mills whose employees were represented by the UPIU
and/or its affiliates.12 Also as of January 1987, holiday pre-
mium pay had been eliminated in two IP mills whose em-
ployees were represented by the UPIU and/or its affiliates.
Also as of January 1987, cold shutdown provisions had been
eliminated in 12 such IP mills. Respondent states in its open-
ing brief (Br. 145 fn. 87), ‘‘even before the lockout, the
Unions were willing to discuss Sunday premium in return for
something else . . . . The issue at all times was what IP
would pay for the elimination of Sunday premium. The
Unions’ position was that the Company had to pay for the
elimination of Sunday premium. The Company was unwill-
ing to do so . . . .’’

Kenneth G. Perkins, who was the Mobile plant manager
at all relevant times until the end of June 1988, testified that
the matter of a contingency contract for maintenance was
first brought up primarily for a strike because ‘‘to the best
of my knowledge, we had never had a lockout and certainly
weren’t planning one here.’’ On an undisclosed date before
February 2, 1987, but probably after January 26, an unidenti-
fied employee told an unidentified ‘‘Paper mill Union offi-
cial’’ that ‘‘Strategy is to drag it out until other mills are
closer to negotiating so Union can gain leverage.’’ On an un-
disclosed date before February 2, 1987, but probably after
January 26, an unidentified employee told an unidentified su-
pervisor that UPIU Vice President Donald Langham ‘‘had
recommended not to strike.’’ Both of these employee state-
ments were reported on February 2, 1987, to Diane Fayard,
who was at that time the manager of industrial relations at
the Mobile plant and was a member of Respondent’s bar-
gaining team. During negotiating sessions at Mobile, the pos-
sibility of a lockout was first mentioned on February 5, 1987,
when Perkins interrupted a union caucus by accusing the
Unions of dragging their feet; he went on to say that he did
not want to have to lock the employees out, but that he was
prepared to do so and mail the Union ‘‘a package’’ tomor-
row (see infra, fn. 25 and attached text). However, at a ‘‘for
your information’’ meeting of salaried Mobile supervisors
between January 31 and February 9, 1987, Vandillon stated
that ‘‘we could go along without a contract. The Union could
take a strike after a 10-day notice, or there is always the pos-
sibility that the Company does have the right to a lockout
after a 10-day notice.’’13 By letter dated February 10, 1987,
Perkins advised the Unions that pursuant to the termination

provisions in the 1983–1987 bargaining agreement, Respond-
ent was terminating that agreement effective February 21,
1987.

On February 11, 1987, committees for the UPIU and for
Respondent met in Atlanta, Georgia, pursuant to a standing
arrangement for semiannual meetings to discuss matters of
mutual concern. Present for Respondent were its chairman
and chief executive officer (John Georges), its president
(Paul O’Neill), Vice President of Human Resources Oskin,
and Director of Employee Relations Gilliland. Present for the
UPIU were its president (Wayne Glenn) and three regional
vice presidents (Al Dunaway, for the region which includes
Mobile; Joe Bradshaw, for the region which includes Arkan-
sas and Tennessee; and King). Glenn said that Respondent
had bargained to eliminate Sunday premium in 1985 and
1986 because of ‘‘terrible’’ earnings years in 1984 and 1985;
and that 1986 had been a relatively better earnings year be-
cause Respondent had earned $305 million. Glenn expressed
the view that the need to eliminate Sunday premium no
longer existed because Respondent’s earnings had recovered
to what Glenn believed was an acceptable level. Glenn asked
Georges to abandon Respondent’s position on Sunday pre-
mium for negotiations starting with Mobile and from that
time forward. Georges replied that at least partly because of
foreign competition, the need to reduce costs was a long-
term situation. After some discussion of the matter, with each
man adhering to him prior position, Glenn concluded the
meeting by saying, ‘‘well, then, by God, we will take your
ass on.’’ At a negotiating meeting with respect to the Mobile
mill on February 16, 1987, the Unions stated that they would
agree to item 1 in exchange for a 7-1/2-percent wage in-
crease. Respondent rejected this proposal. At a negotiating
session about February 19, Perkins told the Unions’ nego-
tiators that they knew what had happened at Georgetown,
South Carolina, and that this could happen in Mobile; during
negotiations with respect to Respondent’s Georgetown mill,
Respondent had announced in the summer of 1986 that it
would lock out the employees on a certain date and made
preparations to do so, but an agreement had been reached a
few hours before the lockout was scheduled to begin.

Respondent had stated at the beginning of negotiations that
once it made its best and final offer, the Unions should not
expect Respondent to improve it. On February 20, 1987, Re-
spondent gave the Unions what it characterized as its ‘‘final’’
or ‘‘best’’ offer. This proposal called for items 1, 2, and 3;
wage increases for production workers, during the first 2
years of the 3-year contract, of 2 percent and 30 cents, re-
spectively; a 2-percent wage increase for all workers in the
third year; and ratification bonuses for both production and
maintenance workers. On February 24, Respondent issued a
memorandum to the Mobile supervisors, what were urged to
share the information with their employees before they voted
on Respondent’s February 20 proposal, attributing to the Ala-
bama chief of benefits operations the view that under Ala-
bama law, an individual would not be eligible for total or
partial unemployment compensation if he was unemployed
because of a strike or a lockout. Further, Respondent told the
Unions that ‘‘the only way [Respondent] won’t lock you out
is you agree to our demands.’’ Respondent’s February 20
proposal was rejected by the membership on February 26.

By letter dated February 27, 1987, then Mobile Mill Man-
ager Perkins advised the Unions that unless Respondent re-
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14 He was in Respondent’s employ between 1958 and February
1989, and was president of the local between 1986 and February
1989. In February 1989, about 8 months before he testified, he be-
came an International representative for the UPIU.

ceived official notification by March 6 that a contract had
been ‘‘ratified,’’ Respondent would rescind its ratification-
bonuses proposal. The letter further stated that Respondent
intended to implement its February 20 proposal (except for
ratification bonuses and the first-year wage increase) effec-
tive March 6. The letter requested that the Unions take prior
to that date whatever action was necessary to obtain ‘‘ratifi-
cation’’ of a new agreement. On March 2, Respondent gave
the Unions another proposal which was virtually the same as
Respondent’s February 20 proposal, except for the elimi-
nation of the ratification bonuses and modification of the
manner in which personal holidays could be taken. A few
days later, the Unions advised Respondent that on March 6
its March 2 proposal had been rejected because it had in-
cluded company items 1, 2, and 3.

Perkins testified that until such action by the Unions, he
did not give serious consideration to a lockout. About March
7, Respondent unilaterally implemented its March 21 pro-
posal, under whose terms the employees continued to work
until Respondent locked them out on March 21.

By letter to the Unions dated March 12, 1987, Perkins
stated, in part:

[I]f a new labor contract has not been reached by . . .
March 21, 1987, we will temporarily replace those em-
ployees working on jobs you represent, and continue
operating the will with non-UPIU/IBEW represented
hourly and non-exempt employees, salaried supervision,
temporary employees and outside contractors hired on
a temporary basis. This will continue until a new labor
contract has been reached.

[W]e must take this action, as we can no longer con-
tinue operating the mill with the uncertainty of not hav-
ing a signed labor contract, and with the possibility of
the unions calling a strike at a time best suited to their
interest. Operating in this fashion is very difficult and
potentially very costly. We must also protect our cus-
tomer base by positioning the mill as a reliable long-
term supplier of white papers.

We request that you take whatever action is nec-
essary to obtain a new labor contract by . . . March 21,
. . . since after that time, employees working on jobs
you represent will not be allowed to work until a new
labor contract had been ratified.

Perking testified, ‘‘When we implemented the lockout, we
told the Union that we would end the lockout when we had
a ratified and executed labor contract’’ (cf. infra, ‘‘The Rem-
edy’’).

By letter to the employees also dated March 12, and en-
closing a copy of Perkins’ March 12 letter to the Unions,
Perkins said, in part:

The company served notice today to [the Unions] that
if we do not have a ratified labor contract by . . .
March 21 . . . we have no acceptable alternative but to
temporarily replace those employees working on jobs
represented by these unions until an agreement is
reached . . . .

The company must take this action to eliminate the
operating and economic uncertainties inherent in run-

ning without a signed labor contract. Also, it is abso-
lutely essential that our customers recognize the Mobile
Mill as a long-term, reliable supplier of white papers.

. . . .
I hope . . . a new labor contract is ratified by . . .

March 21, 1987, since after that date, you will not be
allowed to work until a labor contract has been ratified.

Respondent’s opening brief (Br. 8) states that these letters
advised the Unions and the employees that a lockout would
be instituted if a contract were not ‘‘ratified’’ by March 21
(but see, infra, ‘‘The Remedy’’). On Sunday, March 15, Re-
spondent inserted in the Mobile Press-Register an ‘‘Open
message to [IP] Employees’’ stating, in part, ‘‘As you know
by now, we advised the Joint Group Bargaining Committee
on Thursday that unless a new labor agreement is ratified by
3 p.m. Saturday, March 21,’’ the unit employees would be
locked out ‘‘until a new labor agreement is ratified.’’ The
‘‘letter’’ went on to say:

Negotiations have reached an impasse The media have
repeatedly reported union representatives as saying that
no strike is planned at this time. This means that the
mill could be operating without a labor agreement in-
definitely. We cannot let this happen.

A signed labor agreement provides certain assurances to
both parties . . . . Without a signed labor agreement,
we cannot guarantee our customers an assured supply,
since the union is free to strike at any time.

. . . .
It is the company’s hope that a new contract will be

ratified soon, which will end the lockout.

Our prime objective is for employees to ratify a labor
contract . . . .

A company-prepared summary of this ‘‘letter’’ states, in part,
‘‘Prime objective is for employees to ratify contract.’’

During negotiations, the Unions had not taken a strike vote
and had repeatedly told Respondent that they did not intend
to strike. The past practice at the Mobile mill was for con-
tract negotiations to continue past the expiration date of the
contract.

About the same time that Perkins sent out the March 12
letters setting forth Respondent’s intentions regarding a lock-
out, BEK actually brought its employees onto the Mobile
mill site. Joint Negotiating Committee Chairman William
Larry Funk (usually referred to the record as Larry Funk),
who until 1989 was a maintenance department employee at
the Mobile plant and the president of UPIU Local 2650,14

credibly testified that prior to March 21, Respondent hired
additional security guards, put up different fencing, erected
some observation or camera towers, moved house trailers
into the storage yard, and took in front of the plant some em-
ployment applications from quite a number of people.

At the negotiating session on March 17, Respondent told
the Unions that they ‘‘needed to vote again on [Respond-
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15 However, Perkins testified at one point that the decision to lock
the employees out at Mobile ‘‘basically was made in a meeting
[about March 6, 7, or 8] with Jim Gilliland and John Vandillon and
myself:’’ and at another point that ‘‘it was my decision with
[Gilliland’s]—under his consultation.’’ Perkins further testified that
he had to get permission from his immediate superior, IP Vice Presi-
dent Wesley Smith, who gave Perkins permission over the telephone
to lock out. Gilliland testified that before making the decision, Per-
kins consulted with Gilliland, that he consulted with Oskin, and that
Gilliland assumed Oskin consulted with Georges.

16 My findings in this sentence are based on the bargaining notes
of UPIU Local 2650 negotiator Eddie McDonald. See infra, fn. 18.

ent’s] offer.’’ The Unions replied that they had already voted
on the offer. Human Resources Manager Vandillon replied,
‘‘You haven’t voted on a lockout yet.’’

Respondent’s opening brief (Br. 8) states, without a record
reference, ‘‘No labor agreement was ratified by March 21
and, accordingly, the lockout began.’’ Director of Employee
Relations Gilliland, who is responsible for all labor relations
of Respondent in the United States, reports to Vice President
Oskin, who in turn reports to Chief Executive Officer
Georges. Gilliland testified that the final decision for the Mo-
bile lockout was made by then Mobile Mill Manager Per-
kins.15 Perkins testified as follows:

Q. [By the General Counsel] Now, Mr. Perkins,
going back to the lockout itself, the reason that you
locked out the UPIU/IDEW employees was because the
company was concerned about the effect of not having
a signed labor agreement. Is that correct?

A. No. There were—I mean, there was a couple of
basic reasons that was implemented a lockout. The first
reason was to put some pressure on the union to get a
contract. The second reason—I had a lot of reasons to
believe that it was the union’s intention to line up or
string out four or five—six mills or several mills with-
out labor contracts and then strike all of them at the
same time.

And the reason for the lockout was to preempt that
so that we would have one of our larger, more complex
mills up and running on a regular and dependable basis
should that occur.

JUDGE SHERMAN: By one of the larger and more
complex mills, do you mean the Mobile mill?

THE WITNESS: The Mobile mill. Yes.

Gilliland testified that Respondent decided to lock out at
Mobile (1) ‘‘to put whatever pressure we could or provide
a framework . . . for reaching an acceptable contract’’; and
(2) to remove from ‘‘the union the opportunity to tie a bunch
of mills together and call a massive strike at multiple facili-
ties at a time that best suited their own purpose.’’ When
asked whether he considered that a lockout at Mobile might
make the employees at Moss Point and other locations more
interested in ratifying their contract offers for fear of being
locked out too, Gilliland testified, ‘‘That was not a major
consideration on my part. No . . . I thought it might have
that effect, but I wouldn’t do it for that reason only.’’ During
the May 8, 1987 negotiating session, the first one held after
Respondent began the lockout, Vandillon stated that Re-
spondent had locked out the employees ‘‘because of the le-
verage and everything that goes with it.’’16

C. Respondent’s Initiation of the Lockout

On March 21, 1987, Respondent locked out the approxi-
mately 915 production employees and the approximately 285
maintenance employees represented by the Unions. However,
throughout the lockout, Respondent continued to operate the
mill by using temporary replacements, supervision, loaned
personnel from other IP facilities, BEK employees, and em-
ployees of other contractors. During negotiations on October
20, 1988, Gilliland stated that ‘‘it took more than two weeks
for the temporaries to get on board, 99% were supervisors
and retired supervisors and borrowed help.’’ When Respond-
ent began the lockout, BEK’s hourly employees were re-
quired to live in a ‘‘man camp’’ which Respondent had set
up on plant premises in accordance with requirements in-
cluded in the contingency contract.

During the first week of March 1987, Vandillon told
Gilliland that the question had come up as to whether a pos-
sible lockout would be confined to union members, or
whether the lockout would be extended to the entire bargain-
ing unit, including nonmembers. Gilliland was advised by
counsel that ‘‘you can’t selectively lock out. You either lock
out everybody or you don’t lock out anybody.’’ Gilliland tes-
tified that ‘‘fairly early on; I don’t remember exactly when,’’
Perkins asked him whether locked-out employees could come
into the mill for any reason, and that Gilliland expressed to
him the opinion that they could not. Perkins testified to re-
ceiving inquiries from nonmembers as to whether they would
be ‘‘exempt’’ from a lockout; and that when ‘‘we’’ checked
with Gilliland and ‘‘Legal,’’ Gilliland said, ‘‘If you lock one
out, everybody is locked out. So . . . I assumed that since
we couldn’t selectively lock out, that you couldn’t selectively
let people in the mill.’’ The parties stipulated that from the
time Respondent began the lockout through early November
1987, Respondent’s security guards, acting on directions
from mill management, on several occasions prevented
locked-out employees from entering the Mobile mill prem-
ises, including locked-out employees employed by outside
contractors who were performing work on the mill premises.
On three or four different occasions, lacked-out employees
who tried to get into the mill while employed by contractors
were denied entrance. On a date which may have been April
20, 1987 (see infra, fn. 17), locked-out employee David
Kuhn came to the mill gate for the purpose of delivering ma-
terials to Respondent’s storeroom on behalf of a firm (prob-
ably a delivery firm; see infra, fn. 17) for which he was then
actively working. He was stopped at the gate. When he asked
why he could not come in, be was told, ‘‘Because you are
a locked-out employee, and that is against our practice.’’ He
asked whether Respondent would let him in if he resigned
from Respondent’s employ. Respondent said, ‘‘Yes. If he is
not a locked-out employee, fine.’’ Kuhn then resigned from
Respondent’s employ. On October 20, 1987, he filed a
charge against Respondent (Case 15–CA–10436) which al-
leged that Respondent had violated Section 8(a)(1) and (3)
of the Act in that ‘‘Since on or about 20 April 1987, [Re-
spondent] discriminated against David Kuhn, a locked out
employee by preventing his performance of assigned duties
on behalf of Redwing Carriers, a neutral employer, and by
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17 The charge was offered into evidence by Respondent, and re-
ceived, without limitation or objection. The allegations in this charge
are the only specific evidence in the record as to either the date of
this incident, or the identity and business of the employer for which
Kuhn was then actively working.

constructively discharging him.’’17 Respondent thereafter re-
instated Kuhn to his position of employment without preju-
dice to time lost, and with the same rights as he would have
had if he had not resigned from Respondent’s employ.
Thereafter, on an undisclosed November 1987 date after No-
vember 12, 1987, the Kuhn charge was withdrawn. After the
resolution of the Kuhn case, Respondent permitted locked-
out employees who were working for contractors to enter
mill property to deliver parts and materials. So far as the
record shows, the bargaining unit employees were never noti-
fied of a change in the policy. Richard Schneider (usually re-
ferred to in the record as ‘‘Mike’’ Schneider), who on Octo-
ber 26, 1987, began to represent Respondent at the bargain-
ing table with respect to the Mobile mill and who became
that mill’s manager of human resources on January 1, 1988,
told the Unions during a bargaining session on February 18,
1988, that if a locked-out employee began to work for BEK
(then performing the Mobile maintenance work), Respondent
would not bar him from the plant; when IBEW Local 1315
President Roy Lynch (a unit employee) commented that Re-
spondent had changed the policy followed in the Kuhn case,
Schneider said that he was not familiar with that case.

A firm called Axis Welding & Machine Works, Inc. ma-
chined in its own machine shop certain parts for paper ma-
chines and other machines in the Mobile mill. About a week
after Respondent began the lockout, Axis notified Respond-
ent’s purchasing department that two of the employees
locked out by Respondent were working for Axis. Perkins
testified that both he and Respondent’s purchasing depart-
ment were concerned about possible sabotage by Respond-
ent’s locked-out employees of parts sent to Axis by Re-
spondent. Respondent advised Axis that it would not be al-
lowed to perform work for Respondent if Axis continued to
employ locked-out employees. In response, Axis terminated
the locked-out employees, and then sent a letter to Respond-
ent asking it to resume sending work to Axis. After Mobile
Manager of Operations Louis Walker advised Perkins that a
meeting about the matter was to be held between Walker or
then Mobile Startup and Construction Manager Ronald Larry
Crawford (usually referred to in the record as Larry
Crawford), Respondent’s ‘‘purchasing people at the mill,’’
and Axis, Perkins brought the matter to the attention of
Gilliland, who said, ‘‘Reinstate them without prejudice.
Those people have a right to work there, and it is none of
our business who he employs and we have no right to do
what we are doing.’’ Thereafter, within a week of Respond-
ent’s receipt of Axis’ letter, Perkins reversed the decision not
to use Axis while it employed locked-out employees. Axis
then rehired the two locked-out employees and, perhaps, later
hired one or two others. For at least a few weeks after Re-
spondent resumed sending work to Axis, Crawford and one
of Respondent’s maintenance supervisors inspected each part
from Axis. All the work was found to be good. Respondent
continued to do business with Axis throughout the lockout.
Perkins testified that he did not recall ever notifying the

locked-out employees that Respondent had no objection to
their working on the premises of Respondent’s suppliers.

After Respondent began the lockout, the locked-out em-
ployees filed applications for unemployment compensation.
After several months of litigation during which these applica-
tions were opposed by Respondent, the appeal board of the
Alabama Department of Industrial Relations found in Sep-
tember 1987 that the locked-out employees were entitled to
unemployment compensation.

D. The Commencement of the UPIU-Coordinated
Campaign

At a UPIU executive board meeting on March 9, 1981, be-
fore Respondent announced the lockout at Mobile, UPIU
Vice President/Regional Director Dunaway, whose region in-
cluded the Mobile mill, expressed concern that if the Paper-
workers agreed to concessions which Respondent was seek-
ing at Mobile, such action would ‘‘sweep across the union
and affect other locations.’’ The board voted to implement
a corporate campaign strategy against Respondent. This deci-
sion was conveyed to all presidents of UPIU locals under
contract with Respondent by a letter from UPIU President
Glenn dated March 20, 1987, and stating that the UPIU exec-
utive board had ‘‘approved launching a ‘Coordinated Cam-
paign’ against [IP] for the purpose of communicating our
strong objections to their attitude and actions towards our
Union and its members.’’ The letter stated that Glenn found
it ‘‘inconceivable’’ that IP was attempting to ‘‘wrench’’ from
the employees ‘‘concessions in wages, premium time and
fringe benefits’’ at a time when, allegedly, IP was prospering
and its stock had increased in price. The letter stated that in
the near future, the UPIU would be enlisting the recipients’
support in the campaign. In addition, the letter encouraged
the recipients to attend a forthcoming IP stockholders’ meet-
ing on April 14; ‘‘I am sure the IP board of directory would
be interested in hearing your views on the state of labor rela-
tions in their company.’’ Copies of this letter were sent by
Glenn to the members of the UPIU executive board. In early
April 1987, Glenn announced to a UPIU body called the
International Paper Company Council, which consists of del-
egates from locals representing Respondent’s employees, that
the UPIU was about to embark on an all-out effort to stop
Respondent’s concessionary bargaining.

Respondent’s April 14, 1987, stockholders’ meeting was
picketed by the UPIU; and was attended, on UPIU President
Glenn’s behalf, by Robert Frase, who was Glenn’s executive
assistant and had been designated by Glenn to deal with
issues arising out of the dispute between UPIU and Respond-
ent. At that meeting, Frase asked management the cost to Re-
spondent of the events in Mobile. Management replied that
it was basically a ‘‘family squabble,’’ that it would be re-
solved peacefully, and that nobody should worry about it.
Frase said that ‘‘the union would not stand for concessionary
bargaining and that a state of war existed between the union
and the company.’’

About April 28, 1987, UPIU President Glenn sent to all
80 of the UPIU locals which had a bargaining relationship
with Respondent a six-page questionnaire (prepared by the
Kamber Group, an outside public relations consulting firm)
which described its purpose as ‘‘devising a winnable strategy
against IP.’’ The questionnaire requested detailed information
which at least arguably might assist the UPIU and its affili-
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18 My findings as to the events at the negotiating sessions between
May 8, 1987, and October 21, 1988, are based on a composite of
the testimony of witnesses who attended and testified about these
sessions; the handwritten notes (subpoenaed from union records) of
Union Negotiators Richard Thomas from UPIU Local 337, Eddie
McDonald from UPIU Local 2650, and Allen Sanders, and of other,
unidentified individuals; and Respondent’s typewritten notes. At least
some, and perhaps all, of the notes obtained from the Union by sub-
poena were taken by Respondent’s rank-and-file employees. Re-
spondent’s typewritten notes were transcribed by a secretary on the
basis of a dictation process emanating from a group of two or three
people whom Respondent had entrusted with the task of taking
handwritten notes but who did not take shorthand. Occasional dis-
agreements about what was said were resolved by then Manager of
Industrial Relations Diane Fayard, who attended all the bargaining
sessions and was responsible for reviewing the typewritten versions
for accuracy. Although Fayard testified that an object of these notes
was to get verbatim, as best the note takers could, every word that
was being said, the time consumed by each of the sessions (as set
forth in the notes) virtually requires the conclusion that manage-
ment’s notes omit part of the discussions. There is limited evi-
dentiary conflict about what was said during these meetings. Unless

otherwise indicated, quotations are from management’s typewritten
notes.

19 In connection with the date of Respondent’s request for a bar-
gaining session, Thomas’ bargaining dates state that Lee Skillman,
a mediator from the Federal Mediation and Conciliation Service who
attended the meeting, remarked during the meeting that he had been
on vacation when he received Respondent’s call asking for the meet-
ing.

20 My finding that Vandillon used the word ‘‘all’’ is based on
Thomas’ notes.

21 Perkins claimed that eight of the jobs to be eliminated by item
9 could have been eliminated under the expired contract.

ates in pressing their economic position to Respondent di-
rectly, and in obtaining support from local political and com-
munity leaders and from the media. President Glenn’s cover-
ing letter for this questionnaire stated, inter alia:

[S]olidarity and knowledge of [the Respondent] are
central to any effort to stop this cycle of concessionary
bargaining . . . .

. . . .
The enclosed questionnaire requests information on

. . . how [your plant] fits into IP’s grand scheme.
. . . .
If your local papers have had articles on the IP Mo-

bile lockout, please send them. This will give us insight
into IP’s media strategy.

Together we can identify International Paper’s
vulnerabilities and effectively put pressure on them.
International Paper’s profits do not warrant further con-
cessions.

A letter from Glenn requesting comments on draft copies
of these documents referred to the UPIU executive board’s
‘‘commitment . . . to engage in an organized, all-out effort
to stop IP’s concessionary bargaining where there is no eco-
nomic justification,’’ and to the UPIU’s desire to ‘‘identify
[Respondent’s] pressure points for developing our strategy.’’
Most of the locals did not respond to the questionnaire.

On May 3, 1987, Respondent inserted in the Mobile Press-
Register an advertisement which stated, among other things,
that Respondent’s prime objective was to have the employees
back on the job with a ratified agreement. At a UPIU staff
meeting on May 7, 1987, the members present took the posi-
tion that they would not come back for a vote ‘‘unless there
is a favorable and substantial change.’’

E. Bargaining Negotiations and Other Events Between
May 8 and 22, 1987

1. The May 8, 1987 bargaining session at Mobile18

On an undisclosed date, Respondent requested a bargain-
ing session at Mobile which was held on Friday, May 8,

1987.19 Respondent’s opening brief states (Br. 143) that Re-
spondent called this meeting, which was the first bargaining
session after Respondent began the lockout, ‘‘to discuss two
new proposals—Company items 9 and 11’’; as discussed
infra, item 11 consisted of a proposal (not advanced to the
Unions until May 21) that Respondent could, at its option,
contract out any or all mill maintenance work on a temporary
or permanent basis.

The parties reviewed the status of earlier proposals by
each of them—as to whether such proposals had been agreed
to, had been dropped, or were still in dispute UPIU Inter-
national Vice President Dunaway stated that when the em-
ployees had twice voted to reject Respondent’s prelockout
proposed contract, they had been told by him that they would
be locked out Vandillon said that Respondent wanted all its
employees back and would rather run with its employees.20

Perkins said that when operating during the lockout, Re-
spondent had learned that it could operate efficiently and
safely with a lot fewer people in some areas Dunaway said
that he did not believe Respondent’s production figures. Per-
kins said that Respondent could arrange a tour. He went on
to say:

We’ve asked contractors [cf. infra, fn. 85 and at-
tached text] to put together a proposal to contract main-
tenance on a permanent basis for our consideration. We
realize we are obliged to bargain with you on this mat-
ter. If the proposal looks good and it’s as big cost re-
duction as we think it will be we’ll come back to talk
to you about it at the table.

At this point, Perking passed out two documents, referred
to in the record as items or company items 9 and 10, respec-
tively, which according to Perkins were based on ‘‘experi-
ence-based facts.’’ Item 9 called for a reduction of 34 pro-
duction and maintenance jobs, including the elimination of
the beater room (also referred to in the record as the furnish
preparation progression division) and a reduction in the man-
ning of the extruder and the pulpmill.21 Item 10 would have
permitted Respondent to subcontract ‘‘Peripheral devices and
power sources associated with computer maintenance includ-
ing sensors, valves, conduit, wiring, etc.’’; the work covered
by item 10 had been performed by Respondent’s mainte-
nance employees. Item 10 was the first proposal from either
party regarding changes in the subcontracting limitations set
forth in the expired agreement; as discussed infra, item 10
was eventually subsumed within item 11, which Respondent
proposed for the first time at the next bargaining session, on
May 21. Inferentially in connection with item 10, UPIU Vice
President Dunaway said that ‘‘we don’t like a threat’’ and
that this proposal constituted ‘‘a threat of every maintenance
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22 Because Respondent had not yet proposed item 11, Funk was
obviously mistaken in testifying that this item was among those then
cited by the Unions.

23 The subjects previously discussed at the grievance meeting in-
cluded Respondent’s obligation vel non to give severance pay to em-
ployees whose lockout after the expiration of the 1985–1988 agree-
ment allegedly constituted a layoff within the meaning of that agree-
ment, and to arbitrate that grievance.

Funk credibly testified that the Unions had wanted to evaluate the
truth of rumors that the plant was not running as well as Respondent
was claiming. Although it is unclear whether the Unions so advised
Respondent, Perkins’ May 8 offer of a tour immediately followed
Dunaway’s expressed skepticism of Respondent’s claimed produc-
tion figures.

job being contracted out.’’ Respondent asked the Unions to
conduct a vote on Respondent’s current proposal with the ad-
dition of company items 9 and 10. Dunaway replied that Re-
spondent had just lost 200 or 300 votes, not even counting
the maintenance employees, and that if Respondent came
back with the same proposal tomorrow, it would not get 2
votes.

After a recess, UPIU Vice President Donald L. Langham
told Perkins that Langham wanted to take him up on his
offer of a mill tour. Perkins said he would take this under
advisement, and asked when the Unions wanted to go. They
replied that they were ready now. Vandillon said that Re-
spondent would drop from its March 18 proposal the with-
drawal of meal allowance, if the Unions would conduct an
employee vote on the rest of that proposal. He further said
that items 9 and 10 were not part of the proposal but that
they were not going to be dropped from consideration, and
that Respondent intended to negotiate with respect to them.
Dunaway replied that no vote would be conducted until the
parties had completed negotiations, and that Respondent’s
proposal of a ‘‘teeny bit back’’ did not warrant a vote; ‘‘you
are not gonna tell us when to vote.’’

2. The Unions’ May 13, 1987 request for a mill tour

During a grievance meeting on May 13, the Unions asked
for an immediate tour of the mill. In response to Respond-
ent’s inquiries about why they wanted the tour, the Unions
stated that they needed the tour in order to bargain intel-
ligently about items 9 and 10;22 to evaluate in an informed
manner the present bargaining position; and in order to pro-
tect the rights of the Unions’ members under Section 7 of
the Act and under Section 7 of the expired bargaining agree-
ment, which contract provision deals with adjustment of
complaints.23 Respondent replied that it did not know wheth-
er the Unions were entitled to the tour.

3. Respondent’s May 15 letter to employees; the UPIU
conference in Nashville on May 19, 1987

By letter to all the Mobile unit employees dated May 15,
1987, Respondent stated that it expected a ‘‘coordinated bar-
gaining’’ campaign, and that Respondent was preparing to
run the mill indefinitely.

The UPIU constitution provides that in order to get a con-
tract, a majority of the membership must approve it. At a
meeting in Nashville, Tennessee, on May 19, 1987, the UPIU
locals which represented Respondent’s Mobile, DePere, Jay,
and Lock Haven mills agreed on three primary bargaining
goals: retention of premium pay; preventing the contracting

out of maintenance (a proposal then pending at the Jay mill);
and retaining as to any successor contract the length of the
preceding contract. Robert Frase, UPIU President Glenn’s
executive assistant, credibly testified that the UPIU wanted
to consider some other avenues of action, but that the locals
reached the following agreement:

[T]hey felt that their best chances of trying to stave off
the concessionary bargaining that they were facing was
to band together in a pool or in a group to have the
numbers to be able to defend against the company.

And as far as the particulars of the pool, it was very
loose . . . it wasn’t structured, and I think on purpose,
actually, is the way it turned out. They didn’t want to
be tied down to a written document . . . .

. . . .
The intent was to try and get agreement at each of

the four sites on [the three primary bargaining goals],
and then once. . . everyone had reached that and had
voted on that, then the votes would be pooled at head-
quarters. And if a majority agreed, then basically every-
body was turned loose to go ahead and ratify a contract
at those four sites.

If there were local issues that still had to be re-
solved, then they would have to bargain on those . . . .

. . . .

[If] they had an agreement, they could go ahead and
vote on it, and they could send the results to head-
quarters; but . . . they would not be tallied until every-
body had . . . something to vote on.

Frase further credibly testified that at this meeting it was ini-
tially explained to the representatives of the locals that if one
group decided that it wanted to reach a contract under this
understanding, that group’s vote would be sent to ‘‘the union
headquarters’’ but not counted until the other groups had
voted.

In addition, Frase credibly testified as follows:

Q. Prior to October of 1988 [when a contract was
ratified and executed at Mobile], did you ever discuss
with President Glenn what would happen if one loca-
tion got an offer and requested to sign a contract?

A. Specifically, we didn’t talk about that because the
question was never asked. It was in general discussion.
We didn’t want anybody in the pool that would be con-
sidered a weak sister . . . or a weak link. and I drew
from that if someone wanted out of the pool, we would
rather have them out than in.

Also, Frase credibly testified that when the pool was first
set up and the initial three primary goals were established,
it was not a requirement that each location get the same
things in order to meet these goals; ‘‘those goals were gen-
eral goals. And if you could get something close to it, and
felt you could vote on it, then you would go ahead and
vote.’’

Following the Nashville meeting, the UPIU’s official
newspaper, the Paperworker, described these bargaining
goals and quoted Glenn as saying, ‘‘We simply cannot stand
by and permit International Paper to tackle our locals one by
one with uniform demands for concessions in overtime pay,
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24 On March 16, 1987, Respondent had placed an advertisement in
the Mobile Press/Register listing IP locations where premium pay
had been eliminated. On May 3, 1987, Respondent had placed an
advertisement in that newspaper stating that ‘‘Union leaders [are]
threatening to tie Mobile to other mills,’’ ‘‘Sunday premium major
issue/36 other IP facilities have eliminated Sunday premium.’’ In ad-
dition, on April 1, 1987, Respondent had placed an advertisement in
this Mobile, Alabama newspaper congratulating the employees in

Continued

subcontracting and other benefits. . . . In the past, the com-
pany has been successful in picking us off one by one—
using the threat of hiring permanent replacements . . . by
sticking together and coordinating our efforts, we can defeat
these demands.’’ That article further stated that the UPIU
would impose ‘‘greater supervision of the bargaining proc-
ess,’’ and quoted UPIU Local 2650 President Funk, a Mobile
employee, as stating that the Mobile employees’ spirits had
been lifted by knowledge that they had been joined by the
members in DePere, Jay, and Lock Haven.

Frase testified that beginning in May 1987 and continuing
at least through the summer of 1988, the employees of the
four pooled locations were linked together in coordinated
bargaining, that there was close communication between the
unions and employees at all four locations, that the unions
and employees at all four locations held weekly conference
calls, and that the locals shared information with each other.

4. The Paperworkers’ charge on May 21, 1987

On May 21, 1987, the Paperworkers filed a charge against
Respondent, docketed as Case 15–CA–10309, which alleged
that Respondent had violated Section 8(a)(1), (3), and (5) of
the Act at the Mobile mill by locking out employees, refus-
ing ‘‘the Union’’ an opportunity to tour and inspect bargain-
ing unit work being performed following the lockout, threat-
ening employees with permanent replacement, shifting its
bargaining position in bad faith, illegally implementing a uni-
lateral bargaining offer, and proposing as a mandatory sub-
ject of bargaining that the bargaining unit be changed. This
charge (amended on June 5 to add allegations of an unlawful
refusal to arbitrate) was administratively dismissed by the
Regional Director on July 7, 1987. An appeal of that action
was administratively denied on September 30, 1987, on the
ground, inter alia, that the parties had reached an impasse on
mandatory bargaining subjects, including Sunday and holiday
premium

5. The May 21, 1987 bargaining session at Mobile

The Mobile parties’ next negotiating session was held on
May 21, 1987. The parties reviewed the status of their re-
spective proposals, and agreed to the elimination of the meal
allowance, with the resulting savings to be converted to pay
for future retirees’ insurance. Vandillon stated that although
there had been some movement, the prime issue was Sunday
premium, and that was still deadlocked. He further stated that
during the May 8 bargaining session, Respondent had ad-
vised the Unions that it had identified jobs it no longer need-
ed; that Respondent was looking for the Union’s response on
that; that Respondent had made department heads available
to answer the Unions’ questions but none had been asked;
and that ‘‘we left it with you.’’ UPIU Vice President
Langham states that he did not agree with Vandillon, that
Langham did not appreciate Vandillon’s making threats to
‘‘this union,’’ and that ‘‘We deem it as coercion.’’ Then,
Langham read aloud the following statement, which had been
prepared by UPIU President Glenn, and which between May
19 and 21 was also read or passed across the table at Jay,
DePere, and Lock Haven:

You are hereby advised that due to the paper indus-
try coordination to take away premium pay from UPIU
members and International Paper Company’s bargaining

conduct in carrying out this object and making other
concessionary demands connected with coercive con-
duct toward UPIU members, it has become necessary
for the International Union to more closely supervise
negotiations and the approval of collective-bargaining
agreements.

UPIU will pool the votes of affected locations to de-
termine if an agreement acceptable to United Paper-
workers International Union and its locals is achieved.
Only when the coordinator appointed by the Inter-
national President notifies you in writing will Inter-
national Paper Company have a collective bargaining
agreement.

Vandillon asked what this meant and how it worked.
Langham replied, ‘‘When you pay dues we’ll explain it to
you.’’ Vandillon said, ‘‘Then you’re not going to tell me
what it means?’’ Langham replied, ‘‘There will be no com-
ments. That is our official position. There will be no conces-
sions on premium pay and no subcontractors on permanent
jobs in the mill. The major items remaining between us re-
main: Sunday premium, holidays, premium time for holidays,
and negotiations on future retirees’ insurance.’’ Vandillon
said, ‘‘You’re going to read me a quote, and I can’t ask any
questions about it?’’ Langham said that the coordinator for
the UPIU-IP Bargaining Committee was UPIU Vice
President/Regional Director Dunaway, who was present at
the meeting, and that Vandillon could ask him all the ques-
tions Vandillon wanted to ask. Vandillon said, ‘‘Then you’re
saying that a situation could exist where employees at the
Mobile mill could vote in favor and have ratification and still
not have a labor agreement?’’ Langham said, ‘‘No com-
ment.’’ Dunaway said, ‘‘Refer to the second paragraph
. . . . It says we will pool the votes.’’ Vandillon said, ‘‘Is
that just here at the Mobile mill or some other place?’’
Dunaway replied, ‘‘That’s all I have to say.’’ Vandillon said,
‘‘Assume that 100 percent ratified, would we still not have
a labor agreement?’’ Dunaway said, ‘‘That’s right.’’
Vandillon said that this made no sense, and asked for bar-
gaining about company items 9 and 10. Dunaway said:

International Paper Company has placed themselves in
this position. When the locals voted . . . to split up the
multiple, the Company’s argument was that each loca-
tion had to stand on its own. The Company has not
[done] that. The Company came to the bargaining table
making statements to the news media, to the press and
they all have to do with what you’ve got to do at the
individual mills. You leave us no choice. You said each
individual mill needs to lose Sunday pay. We came to
the bargaining table. You tell us you’ve got to do what
every box plant, not just every mill, but every box plant
has done.24
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Respondent’s Moss Point, Mississippi plant for their acceptance of
a contract, and including an at least purported history of the Mobile
lockout.

25 My finding as to Vandillon’s meaning is based on Funk’s testi-
mony. I infer that similar language carried a similar meaning when
directed on other occasions to other subjects of negotiations.

26 The second quotation is from the bargaining notes of UPIU
Local 337 Representative Thomas.

27 ‘‘[P]ool [transitive verb] to put together in a pool: contribute to
a common fund or effort often on the basis of a mutual division of
profits or losses or an equal share of benefits: make a common inter-
est of . . . intransitive verb] to organize a pool: combine with others
in a pool.’’ Webster’s Third New International Dictionary of the
English Language Unabridged (G. L. C. Merriam Co., 1981) 1764.

28 The quoted language was to be substituted for the following lan-
guage in the expired agreement

During normal operating conditions the Company will keep a
maintenance crew sufficient to perform operating maintenance,
preventive maintenance, and day-to-day equipment repairs, as
distinguished from work get forth in Paragraph (2) below [which
refers to, inter alia, ‘‘New and additional work’’ and ‘‘Major re-
pairs, rebuilds, reconfigurations and/or modifications’’], and
such work will normally be performed by mill maintenance em-
ployees.

Perkins asked whether the Unions would bargain with re-
spect to company items 9 and 10. The Unions said, ‘‘Cer-
tainly we will,’’ but requested and received a half-hour cau-
cus. Then, UPIU International Representative Langham ex-
pressed doubt that after declaring an impasse and locking out
the employees on that ground, Respondent had the right to
add items 9 and 10 to the agenda. He went on to say that
on May 13 the unions had requested a tour of the mill in
order to establish a bargaining position; and that until that re-
quest was met, the Unions did not feel they were in a posi-
tion to respond to company items 9 and 10. UPIU Represent-
ative Dunaway said that Respondent had stated that it had
made changes in its operation; and ‘‘You are asking us to
bargain on a pig in a poke. We need to look at the situation
in order to protect our jobs.’’ Vandillon said that these were
‘‘regular routine jobs. We are not talking about any money.
After working this way six or seven weeks, we found that
there is fat in the system.’’ Dunaway said that Respondent
was claiming to have learned that some of these jobs could
be done differently, but that the Unions did not know this
for a fact, and that ‘‘We want to review your operations in
the mill. We are not refusing to negotiate on these. We
refuse to negotiate on something we haven’t seen.’’
Vandillon said that it was unreasonable for the Unions not
to have a response on items 9 and 10, and to apply a contin-
gency on a response, and that the Unions had had more than
enough time to have a response. He went on to say that in
consequence, as of that day, company items 9 and 10 were
‘‘part of our package;’’ meaning that if the Unions voted for
an agreement, they would be voting to eliminate the jobs
whose elimination was called for by items 9 and 10.25

Then, Vandillon asked UPIU International Representative
Langham to repeat the statement from UPIU President Glenn
about coordinated bargaining. After Langham did so,
Vandillon asked whether this meant that the UPIU would
refuse to put a proposal for a vote at one facility until it had
several proposals out there at several locations. UPIU Vice
President Dunaway said, ‘‘We won’t answer that.’’
Vandillon said, ‘‘You put out a statement and then you
refuse to answer questions on it? and asked whether this
meant that ‘‘you won’t allow a vote until all locations
vote.’’26 Dunaway said, ‘‘UPIU mill pool the votes. What
does the second paragraph say?’’ Vandillon asked whether
more than one mill would have to vote on a Mobile agree-
ment. Dunaway replied, ‘‘No comment.’’ Vandillon asked,
‘‘Does that mean that you will refuse to put a proposal to
a vote until you have got several proposals out there simulta-
neously?’’ Dunaway said, ‘‘I am not going to give you any-
thing, Vandillon. It ain’t that difficult to understand.’’
Vandillon asked whether the statement meant that UPIU
would not put a contract to a vote until all the bargaining
units had acceptable contracts. Dunaway said, ‘‘You heard
what the statement said.’’ Vandillon asked whether employ-
ees at more than one location had to vote to ratify the Mo-

bile proposal. Langham said, ‘‘We will not answer that.’’
Vandillon said, ‘‘You read a statement and we can’t ask
questions? Then someone else will be voting on Mobile’s
proposal? Does it work both ways?’’ Dunaway said, ‘‘The
second paragraph says the vote will be pooled. You can look
up the word pool in the Webster dictionary.’’27 Vandillon
asked. ‘‘What if Mobile rejects a contract, are they stuck
with it even if the rest voted for it?’’ Dunaway said, ‘‘The
votes will be pooled in various locations.’’

Then, Vandillon said, ‘‘We have another item’’ at this
point, Perkins said:

The last time we were here we told you that we have
learned from first hand experience that the mill can be
maintained competently with far fewer people than our
normal manning. Our experience with contract mainte-
nance thus far had been outstanding. So much so that
we had asked them to put together a proposal for us to
consider contract maintenance on a permanent basis. Of
course we understand our obligation under the law to
bargain with you over such a matter. Therefore, if the
proposal presented to us is as big a cost reduction as
we think it will be, we will be back to the bargaining
table to discuss it with you. We got the proposal, we
studied it and the cost reductions exceeded our expecta-
tions. Consequently, we have an additional item this
morning—we will call it item No. 11.

Company item 11 proposed the following contractual lan-
guage:

Notwithstanding any provision of this labor agreement,
‘‘A Report to Our Employees,’’ past practice, grievance
answers, or any other consideration, the company may,
at its option, contract out any or all maintenance work
on a temporary or permanent basis.28

In addition, company item 11 called for changes, with re-
spect to the language in the expired contracts tending to fore-
stall any contention that Respondent was limited in its right
to subcontract maintenance work; and deleted the wage
schedules for maintenance employees at the Mobile mill.

Respondent passed out to the Unions copies of company
item 11, which bore a ‘‘file document date’’ of May 20, the
preceding day. Vandillon stated that Respondent recognized
its obligation and rights to bargain on those issues, and Re-
spondent’s obligation to bargain on the impact and effect of
the proposal. He further stated:
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29 The quotations are from Respondent’s bargaining notes, which
as to this matter are consistent with the notes of Thomas and Sand-
ers, and with notes by an unidentified union representative received
in evidence as R. Exh. 69d. I conclude that McDonald’s notes erred
in attributing to IBEW Representative Coleman the statement that
‘‘We have to have an agreement from the UPIU before we can sign
an agreement.’’ 30 The quotations are from Sanders’ notes.

[I]f one considered a straight bump back, essentially all
laborers in the mill would be displaced. Thus, there
would be a tremendous training cost and it would be
necessary to train the mechanics for relief work in all
lines of progression. They would need to be trained to
take set-ups in the lines of progression. We think we
need to talk about this sort of thing.

IPIU International Representative Langham said, ‘‘We will
talk about it.’’ At that time, the bargaining unit consisted of
about 915 production employees and about 285 maintenance
employees. The expired bargaining agreement required that
‘‘a permanent reduction in work forces’’ be effected ‘‘ac-
cording to Company Seniority’’—that is, length of service in
the mills included in the multiple. Employees demoted in
consequence of such permanent reductions were to be de-
moted ‘‘in the descending order of progression levels in their
respective lines of progression according to applicable Job
and Department Seniority’’; seniority was to operate accord-
ing to lines of progression agreed on by the locals and the
mill manager.

In connection with the statement of UPIU President Glenn,
Vandillon asked how the IBEW fit into Glenn’s statement.
IBEW International Representative Coleman stated, ‘‘We are
not signatory to the labor agreement. We just acknowledge
it. We have to fit into it. Our international doesn’t sign it.’’
Vandillon asked whether Glenn spoke for IBEW Local 1315.
Coleman stated, ‘‘Wayne Glenn does not speak for IBEW.
We speak for IBEW.’’29

Perkins asked, ‘‘[H]ow do you define pool voting?’’
Dunaway said that it was self-explanatory and ‘‘It’s like get-
ting in the swimming pool. There is no other explanation
other than what we say is pool voting.’’ Perkins said, ‘‘Then
you’re going to keep me in the dark?’’ Dunaway said, ‘‘I’m
sure Mr. Georges will explain it to you,’’ referring to Re-
spondent’s chief executive officer. At this point, at the re-
quest of the Unions, the parties caucused for about 3 hours.

When the parties resumed their bargaining session later
that day, the Unions read aloud the following statement:

The Union requests the company to provide it with
the following information: Any and all documents, in-
cluding without limitation, contracts, reports, schedules,
studies, books, records, prints, charts, evaluations, ledg-
ers, expense vouchers, checks, drafts, recommendations
of any kind, measurements, graphs. time studies, pa-
pers, recordings, photographs of writings of any kind,
relating to or concerning the Mobile Mill, and which
supports, justifies or tends to provide the basis for com-
pany proposals 9, 10 and 11.

The Union also renews its request that it be per-
mitted to enter the mill and to observe any and all oper-
ations which are encompassed or affected by company
proposals 9, 10, and 11.

Respondent asked the Unions whether they would bargain
about items 9, 10, and 11 once they got the information. The
Unions replied that they would. When asked what the Unions
had in mind when telling Respondent that they would bar-
gain, Funk credibly testified, ‘‘What we had in mind was try-
ing to talk the company out of their proposal, to convince
the company that they were wrong in what they were saying,
and the information we were requesting, we felt would give
us the aids to do this.’’ Dunaway said that when the Unions
received the requested information, the Unions would study
it and would then be ready to negotiate on company items
9, 10, and 11. The Unions stated that because Respondent
had attributed items 9, 10, and 11 to changes in operations,
the Unions wanted to tour the mill in order to review the as-
serted changes and thereby be able to bargain more intel-
ligently on these items. Vandillon said that he and Perkins
did not think the Unions were entitled to a tour, but that they
would check with Respondent’s attorneys and get back to the
Unions on their request. Vandillon also asked what the
Unions expected to get from a ledger, and what they mean
by charts and evaluations. Dunaway replied that Respondent
had said it had proposals and studies that it requested a ven-
dor to get, and suggested that Respondent ask its lawyer
what the Unions’ request meant. Langham said that ‘‘we are
not totally in agreement’’ that Respondent was ‘‘legal’’ in
proposing items 9, 10, and 11, but if Respondent was
‘‘legal,’’ the Unions needed this information.30

6. Perkins’ May 21, 1987 letter to the employees;
Gilliland’s and Dunaway’s late May 1987 conversations

Also on May 21, 1987, Perkins sent the unit employees a
letter describing items 9, 10, and 11, and enclosing copies
of items 9 and 10, which two items, the letter stated, had be-
come part of the May 8 ‘‘package.’’ As to item 9, the letter
stated that after operating the mill with salaried supervisors
and temporary employees for an extended period, manage-
ment had found that productivity could be increased by staff-
ing reductions in various departments Also, the letter stated
that company item 10 would become unnecessary if item 11
became part of the labor agreement. The letter further stated

Since the lockout began . . . maintenance at the
mill has been successfully performed by an outside
contractor This experience has proven that the mill can
be maintained efficiently and effectively by contract
maintenance.

In addition, preliminary figures indicate that contract
maintenance offers our mill an opportunity to achieve
very significant cost reductions compared to having in-
house maintenance.

The letter went on to refer to ‘‘the excellent experience we
have had with contract maintenance since March 21.’’

Shortly after the UPIU had read at the Mobile bargaining
table Glenn’s statement regarding coordinated bargaining,
Gilliland telephoned Dunaway and asked whether his ap-
pointment as coordinator meant that he could sign the con-
tract for the Mobile mill. Dunaway said that ‘‘they are all
in the pool,’’ and that Respondent would not have a contract
at the Mobile mill until Respondent had a contract in the
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31 My findings as to these conversations are based on Gilliland’s
uncontradicted testimony. Gilliland testified that Dunaway had re-
tired; there is no other record explanation for the failure of the Gen-
eral Counsel and the Unions to call him as a witness.

32 No contention is made that Respondent unlawfully failed to pro-
vide sufficient documentation in connection with item 9, the subject
of several of the Unions’ requests specifically cited by Respondent
(opening Br. 90) in connection with its contention (infra, part
II,V,1,a,13)) that the Unions’ requests for documentation were insuf-
ficiently clear in connection with item 11.

33 Vandillon did not testify (see infra, fn. 44). Ms. Jacobs is a
member of the firm which represented Respondent before me, and

other places as well. Around this same time, Dunaway tele-
phoned Gilliland and asked whether Respondent was serious
about its subcontracting proposal. Gilliland said that this was
an item which had come strictly from the mill, that the pro-
posal was based on what the mill had seen during the first
few months of the lockout, and that Dunaway should not
misinterpret this proposal as a bargaining ploy but should ac-
cept it at face value. Dunaway asked how Respondent could
expect the Unions to agree to give up 285 jobs. Gilliland
said, ‘‘[L]et’s talk about alternatives. Make a counter-
proposal. Let’s try to find some middle ground.’’ Dunaway
said that making the proposal was illegal; Gilliland said that
counsel had advised him otherwise.31

7. The May 22, 1987 bargaining session

The parties met again at Mobile on May 22, 1987.
Vandillon said that Respondent did not understand what pool
voting was. He stated that a Mobile newspaper that morning
had quoted Langham as saying that ‘‘No one group is to ac-
cept an offer until the majority of the workers at each of the
mills is ready to accept an offer.’’ Vandillon further stated
that according to a television newscast the previous evening,
‘‘Unions at IP plants across the country have banded together
and . . . will refuse to reach a labor agreement until the
[Mobile] labor dispute has been settled.’’ Langham said that
the newspaper had quoted him correctly, but that quotations
aside, he could not be responsible for what the news media
put out. Vandillon asked whether the ‘‘ratification’’ of the
Mobile contract was contingent on ‘‘that document,’’ refer-
ring to the document which had quoted UPIU President
Glenn and had been read at the previous bargaining session.
Dunaway said that the document was ‘‘self-explanatory;’’
and that if Respondent’s attorney, Jane Jacobs, who was
present, had any questions about it, she should get in touch
with the UPIU’s attorney, whose name and telephone number
Dunaway gave. Vandillon attributed to ‘‘you’’ the statement
that if there was a 100-percent vote in favor of ratification,
the parties could not have an agreement. Langham replied:

[A]s far as the media is concerned you have had full
page ads and you have had articles in the paper with
flat lies. We have demanded on many occasions that
you stop the rhetoric and start bargaining. You people
started bargaining in the news media and not the bar-
gaining table. You started the nation-wide campaigning
across the mills. You chose to have uniform proposals
throughout all of International Paper company. You
locked us out, we did not strike. We wanted to continue
to bargain and continue working.

Then, Vandillon attributed to Langham the language, infer-
entially from a newspaper article at least purporting to quote
him, ‘‘UPIU locals in Maine, Wisconsin, Oregon, Pennsyl-
vania, and other states where the company and its workers
are negotiating contracts have vowed to work together to see
that they all get satisfactory contracts. No one group is to ac-
cept an offer until the majority of the workers at each of the

mills is ready to accept an offer.’’ Langham said that this
‘‘second part . . . may or may not be’’ a conclusion drawn
by the newspaper reporter. Vandillon said that Respondent
had been told ‘‘in other places’’ that

[T]here is a list of about four items that triggered the
pool voting . . . . in the [sic] IP contract proposal that
contains any if the following items will trigger it: (1)
Elimination of Sunday and holiday premium, (2) Elimi-
nation of holiday restriction, (3) and contracting of
work. Any International Paper Company contract pro-
posal which contains any of these items will not be al-
lowed to be ratified by that mill’s employees, but its
votes will be pooled with the votes of all other mills
where proposals contain the same items and nobody
ratifies unless everybody ratifies.

Vandillon asked whether that was the way it worked.
Dunaway replied, ‘‘I don’t understand that. I don’t know
where you got all that from.’’ Vandillon asked, ‘‘Do all bar-
gaining units get to vote on Mobile’s contract?’’ Dunaway
said, ‘‘No, we will pool the vote. You know like a big pool,
bikinis and everything.’’ Vandillon asked if all of the people
at Mobile voted to ratify ‘‘today,’’ what would happen.
Dunaway said, ‘‘We pool the votes.’’ Vandillon asked, ‘‘At
what point do they get counted?’’ Dunaway said, ‘‘When are
you going to get off Sunday premiums and holiday pre-
mium?’’ Vandillon said that as to item 9, the tour requested
by the Unions would serve no useful purpose, on the ground
that the Unions knew the equipment, it had not changed, and
the Unions had asked no questions of the department heads
whom Respondent had brought to a bargaining session to ex-
plain the proposed manning reductions. As to the Unions’ re-
quest for documentation in connection with item 9, Vandillon
said, ‘‘We need some idea of what you would need. Perhaps
you could tell us’’; to which Dunaway said, ‘‘We gave you
the document that told you what we wanted. We’re not going
to negotiate based on some department head’s statement. We
don’t trust you that much.’’32 Vandillon repeated that he did
not think a tour would serve any useful purpose as to item
9, and that the same was true of item 10; ‘‘This is just com-
mon sense. Why have two people when only one is need-
ed?’’

As to item 11, Vandillon said, ‘‘[W]e do have documenta-
tion. The attorneys are reviewing what, if any, we can fur-
nish to you.’’ There is no evidence that company attorney Ja-
cobs, who attended this bargaining session, said anything
about this matter. Gilliland, who is not a lawyer, testified
that Vandillon did not ask him to have legal counsel look at
whether Respondent was obligated to provide more docu-
ments than Respondent eventually did provide, that Gilliland
did not consult with counsel, and that Vandillon ‘‘would not
have. If there was conversation with the legal counsel, I did
it.’’33 Vandillon said that as to item 11, Respondent assumed
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made an appearance on Respondent’s behalf, but was absent during
most of the hearing and made no remarks on the record.

34 This last quotation is from McDonald’s bargaining notes.
35 Inferentially, Vandillon was referring to an August 1986 agree-

ment (referred to in the record as the ‘‘CIE’’ agreement) between
Respondent and the IBEW dealing with training certain instrument
electricians to maintain some newly installed equipment (see infra,
part II,K).

36 The original G.C. Exh. 50 is bound in with the counsel for the
General Counsel’s November 1989 exhibits. The document bound in
with her October 1989 exhibits is only a photocopy, and fails to
show certain significant features of the original.

As discussed infra, various members of management testified that
several days after the first 10 pages of G.C. Exh. 50 had otherwise
been completed, the document prepared by Melton was substituted
for a page which reads in its entirety ‘‘Page 6 is the ‘Projected
BE&K Cost’ sheet.’’ Process Control Manager Paul Parnell testified
that as to the page prepared by Melton, ‘‘We only had that informa-
tion via telephone, so we inserted a page . . . that said that page
six reflects the BE&K labor break down sheet, which we did have
at that time.’’ It is unclear whether Parnell’s testimonial reference
to ‘‘the BE&K labor break down sheet’’ was intended to refer to
a page otherwise undescribed in the record, to the one-line p. 6, to
pp. 7–10 of G.C. Exh. 50, or to one or both of two pages which,
if they ever existed, may have been numbered pp. 4 and 7 of G.C.

Continued

that the Unions wanted a tour in order to see what the con-
tractors were doing, that Respondent would not permit a tour
for this purpose, and that Respondent would consider a tour
only if the Unions did not think the mill was running well.
Vandillon went on to say that if a tour would contribute to
a labor agreement, which Respondent doubted, ‘‘based on
the fact that Mobile mill can’t ratify their own contract, then
we’re willing to base a tour.’’ Dunaway said, ‘‘We need the
information we requested before we have the tour.’’
Vandillon asked whether the parties could arrive at a mutu-
ally satisfactory time for the tour. Dunaway said, ‘‘I don’t
know. When do you intend to provide us with the informa-
tion?’’ Vandillon replied, ‘‘When the attorneys finish review-
ing it.’’ Dunaway said, ‘‘Then we’ll talk about the tour;’’ he
further said, ‘‘We don’t know what your requirements of the
job are now. We need the documents we [asked] for to deter-
mine what we are looking at.’’34 Vandillion asked, ‘‘What
do you need?’’ Coleman said, ‘‘Anything pertaining to your
proposal, any type of documentation. We’d resolved that yes-
terday.’’ Vandillon said, ‘‘What do you mean, resolved? You
have the best understanding of the computer maintenance by
the temporary agreement.35 We can’t understand what else
you need. We know you don’t want a ledger or a check.’’
Coleman said, ‘‘We requested in writing, you understand
what we need.’’ Vandillon said:

What you gave us was a rubber-stamped version of
what goes to court, like interrogatories. Some people
refer to it as witch hunting . . . . We have the docu-
mentation on No. 11 being reviewed now and it’s under
study. What, if any of it, you will receive. we’re not
sure of. What are you going to gain, Roy [Lynch], by
a tour on No. 11?

Dunaway asked Vandillon whether he was talking just to
hear himself talk, or just to get ‘‘all this in the record.’’
Vandillon said, ‘‘We’re just trying to figure out if it is rea-
sonable or not. . . . We are reviewing the documentation.
We gave you what we see is a good way for the tour to go.
Let’s separate those items.’’ Both Dunaway and Coleman
said they needed the documentation before taking the tour.

F. The Anti-BEK Campaign

Because of Respondent’s proposal to contract out the Mo-
bile maintenance work permanently, the Unions and their
membership began a campaign against BEK. They passed
out leaflets and brochures against BEK; they wore, gave
away, and sold about 1000 T-shirts depicting a UPIU–IBEW
eagle swooping down on an IP rat towing a BEK banner and
about 2000 T-shirts which bore the slogan, ‘‘Proud to be
Union’’ and many of which also bore the words ‘‘Ban
BE&K.’’ In addition, the Unions and their membership
passed out about 10,000 ‘‘Ban BEK’’ decals at meetings of
other UPIU and IBEW locals to which the Unions’ member-

ship and representatives described their situation. This activ-
ity probably continued until the end of March 1988. A Cor-
porate Campaign News issued by the Paperworkers and the
UPIU/IBEW joint bargaining committee in July 1988 refers
to speeches by Paperworkers negotiators Funk and Thomas
‘‘in recent weeks’’ at a rally sponsored by the building trades
to protest ‘‘the anti-union contractor BE&K.’’ This document
aside, there is no evidence that the Unions continued anti-
BEK activity after the permanent subcontract was rescinded
on May 3, 1988.

G. Preparation of the Cost Study

Perkins credibly testified that long before Respondent
began the lockout on March 21, 1987, he was aware that per-
forming maintenance work by means of a temporary sub-
contract during a lockout was much more expensive than
performing such work during a lockout by means of a per-
manent subcontract. IP Purchasing Manager William W. Pat-
rick credibly testified that ‘‘very shortly after the execution
of the contingency contract in late March 1987, and 2 to 4
weeks after March 21 (that is, no more than 2 weeks after
the ‘‘temporaries’’ got on board, according to Gilliland), Per-
kins and his immediate superior, Vice President Smith, asked
Patrick to help them reduce the cost of that contract. Patrick
and BEK Representative Melton testified that in late April or
early May 1987, Melton began to receive complaints, from
Patrick and Perkins, that BEK’s charges under the contin-
gency agreement were ‘‘exorbitant,’’ and requests for a re-
duction in the ‘‘multiplier’’—that is, the figure by which
hourly costs, as set forth in the BEK contingency contract,
were multiplied to determine what Respondent had to pay
BEK. The permanent BEK contract proposal which was
eventually executed by Respondent on August 11 (with a
few revisions on August 10), and which specified for
straight-time work a ‘‘multiplier’’ of 1.36, was forwarded to
Respondent under a covering letter from Melton dated May
8. Melton testified that this proposal was a third draft, and
that it was Respondent which in April or May requested
BEK to submit a proposed permanent subcontract. Melton
further testified that enclosed with this proposal was a docu-
ment, headed ‘‘Projected BE&K Cost,’’ which was prepared
by him on the basis of the hourly cost figures in the pro-
posal; two copies of this document are among the three
pages numbered six in General Counsel’s Exhibit 50.36 He
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Exh. 50 or of another document which may have been incorporated
(in whole or in part) into Exh. 50; see infra, fn. 46.

37 For example, for straight-time work by a ‘‘Mechanic A,’’ Re-
spondent was originally billed $23.50 per hour, effective May 18
was billed $21.50 per hour; and effective June 1 was billed $20 per
hour. As discussed infra, after July 29 the straight-time ‘‘multiplier’’
was 1.36—that is, $17 per hour billed for ‘‘Mechanic A.’’ Melton
testified that BEK agreed to the May 18 and June 1 reductions be-
cause of the absence of rioting, picketing, or ‘‘abuse’’ of BEK em-
ployees during the Mobile lockout. However, he also testified that
BEK insisted on the maintenance of the man camp throughout the
term of the 1987 contingency contract because ‘‘We wanted to make
sure that the people we had there were secure and we did not want
to . . . expose our employees to any illegal activities or endanger
their life.’’ Patrick testified that he told Melton that these reductions
should be made because ‘‘I am a good client and my costs are exor-
bitant and I need some help.’’

38 As discussed infra, I believe that this document was completed
on May 23, but that part of it was prepared on May 8.

39 Gilliland testified that both of these telephone conversations oc-
curred during the week which ended on the Saturday when the cost
study was completed; that the second one occurred a couple of days
before the Friday of that week; and that the first conversation oc-
curred a day or two before the second one. Perkins’ testimony at
least implies that he did not discuss subcontracting with Gilliland
until a day or two after the cost study was completed. 40 Parnell testified that ‘‘I think’’ Martin typed pp. 1 through 5.

went on to testify that he had discussions with Patrick about
‘‘the proposal’’ a week or 10 days before Melton gave it to
Respondent. On or before May 18, 1987, BEK reduced the
straight-time multiplier effective May 18, 1987 (3 days be-
fore Respondent proposed item 11 to the Unions); and on or
before June 1, 1987, BEK further reduced the straight-time
multiplier effective June 1, 1987; the record indicates that the
original straight-time multiplier’’ was 1.88, the straight-time
‘‘multiplier’’ effective May 18 was 1.72, and the straight-
time ‘‘multiplier’’ effective June 1 was 1.6.37 Patrick testi-
fied that his requests for further reductions in the multiplier
were answered by Melton with the statement that such reduc-
tions could be obtained by executing a permanent contract;
Patrick initially dated the first of these conversations as
‘‘shortly’’ after the completion of a 10-page cost study which
according to him was completed (except for p. 6) on May
9,38 and then as having occurred in late May or early June.
Perkins testified that it was about late June, and perhaps ear-
lier, when Patrick told him about these statements by Melton.

Perkins telephoned Gilliland and asked whether Perkins
could propose ‘‘permanentizing’’ the relationship with BEK,
to which Gilliland replied that he did not know, would check
with counsel, and would then get back to Perkins. A day or
two later, Gilliland telephoned Perkins that if he wanted to
make such a proposal, counsel had stated that it would not
be illegal.39

The complaint alleges, inter alia, that Respondent violated
Section 8(a)(5) and (1) of the Act by failing to give the
Unions pages 7, 8, and 11 of an 11-page document which
purports to be an in-house cost analysis; Respondent con-
tends (without explicit challenge by the other parties) that
pages 1–5 and 7–10 of this document were completed by,
and at least mostly prepared on, Saturday, May 9, 1987. Re-
spondent gave the Unions pages 1–6 of this analysis on
Wednesday, May 27, 1987, after the Unions on Thursday,
May 21, 1987, had made a request for information (see
supra, part II,E,5). The evidence shows that this entire cost
analysis (except for p. 6; see supra, fn. 36 and the discussion

infra) was prepared by members of Respondent’s manage-
ment. Discrepancies and peculiarities in their testimony about
this analysis, as well as their demeanor when testifying, sug-
gest that during this litigation, Respondent has been with-
holding, concealing, or occurring certain circumstances
which it believes significant. Of particular interest is the tes-
timony of the four members of management who testified
about the physical preparation of this document—then Mill
Manager Perkins, Process Control Superintendent Paul Par-
nell, Purchasing Manager Patrick, and Dennis Colley (manu-
facturing manager for Respondent’s folding carton divi-
sion)—that the document (except the p. 6 prepared by BEK
and p. 11) was completed on Saturday, May 9, the date
which appears, in the same word-processor type face in
which all but the BEK-prepared page 6 of the document is
mostly reproduced, on the page numbered 1 of General
Counsel’s Exhibit 50. Moreover, Colley specifically attached
that May 9 date to the preparation of two of the pages (those
pages of G.C. Exh. 50 with the inked pagination numbers 7
and 8) which the General Counsel alleges were unlawfully
withheld from the Unions, and which are two consecutive
pages showing a proposed allocation of BEK maintenance
employees by craft, area, and number. Further, Patrick and
Colley testified that the total number of maintenance employ-
ees so allocated (244, put on p. 8 in the type face of a word
processor) was obtained by Patrick from Melton by tele-
phone on Saturday, May 9. However, the first of these two
pages—that is, the page with the inked page number 7 (see
infra, fn. 47)—bears the date of May 8; and Perkins testified
that if that May 8 date was on the first of these two pages
when he first saw them, ‘‘I am sure I would have recognized
it was done the same day that the six-page analysis was
done.’’ When Parnell was shown that page with the Friday,
May 8, date, and was asked who prepared it, he testified:

It was [Mill Maintenance Supervisor] Devon Jones
[who did not testify], myself, and Dennis Colley. Den-
nis may have been involved because this—we put some
of this type information as shown on page seven.

We listed some of this on a board and made—I am
trying to find out the different area crew sizes and it
is to whether we actually put it in type on that Friday
afternoon in that two or three hour short period when
we were all not there [see infra]—that is why I said
that Dennis may not have part of that day, or whether
we did it that Saturday morning, I don’t recall exactly
which day it took place. But it took place either that
Friday afternoon or that Saturday morning or that day,
Saturday.

Parnell had previously testified that Colley was not at the
Mobile mill on Friday, May 8; and Parnell’s uncontradicted
testimony in this respect was corroborated by Colley, Patrick,
and Perkins. Moreover, Parnell testified that he himself
‘‘may have’’ typed page 8, and that it was a continuation of
page 7; whereas Patrick testified that on May 9, it was James
Martin who was at the keyboard.40

Perkins testified that on the basis of Respondent’s experi-
ence with BEK’s maintenance services at the Mobile plant
during the first part of the lockout, and after consulting with



1297INTERNATIONAL PAPER CO.

41 Melton, who testified for the General Counsel, was not asked
about any IP competitor’s contract which may have been forwarded
to Respondent Patrick’s testimony at least implies that Melton said
it would take 2 to 4 weeks to send a draft proposal specifically di-
rected at Mobile. What Melton identified as a third draft of BEK’s
proposal for Mobile was sent by Melton to Respondent under a cov-
ering letter dated May 8.

42 Parnell testified at one point that on this May 8 date, he found
out that there was a proposal from BEK to contract out maintenance
on a permanent basis. However, he previously testified that he did
not learn this until May 9.

43 My findings in the parenthetical quotation are based on Parnell’s
and Perkins’ testimony, The analysis team also included the Mobile
mill maintenance manager, Jones. However, Respondent’s reply brief
(Br. 105) states that the analysis team did not include anyone from
the Mobile mill who would be in a position to know the actual costs
being incurred under the contingency contract.

Mobile Director of Human Resources Vandillon, Operations
Manager Walter, Crawford (at that time, Respondent’s start-
up and construction manager for the reconfiguration project
which BEK had begun before the lockout, seq. supra, part
II,A), and some of the department heads, Perkins decided to
ask BEK for a proposal for a permanent maintenance con-
tract Perkins further testified that during the first week in
May 1987, he asked Patrick to approach BEK and obtain a
proposal to perform maintenance work on a permanent basis
Patrick testified that he made this request to Melton after
Patrick had received Perkins’ call and perhaps on the same
day; that Patrick made this request ‘‘Just prior to [Saturday]
May 9—the week of—ending May 9’’; and that he received
a proposal from Melton ‘‘the following week,’’ which (he
testified) would have been the week after May 9. Still ac-
cording to Patrick, Melton initially responded to this request
for a Mobile proposal by sending him a copy of a contract
between BEK and one of Respondent’s competitors, with a
request that Patrick withhold from others the identity of that
competitor; Patrick gave Melton’s alleged request as his rea-
son for allegedly destroying a few days later the competitor’s
contract which Melton allegedly sent him, and was
testimonially unable to explain why Melton failed to delete
the competiton’s name before sending Patrick the docu-
ment.41 Patrick further testified that later on the same day as
his conversation with Melton, Patrick told Perkins that Pat-
rick could have a proposal within the next day or two. Per-
kins testified that about May 4 or 5, as soon as Patrick indi-
cated that he could get ‘‘the appropriate information’’ from
BEK, Perkins said that he wanted to create a team to evalu-
ate the proposal to see if ‘‘it was feasible, if it made these,
if they would present enough economic opportunity for the
mill,’’ and asked Patrick to be a team member, to which Pat-
rick agreed.

Perkins and Colley testified that on a day which Perkins
testimonially fixed as a day or so after this conversation with
Patrick, and which Colley testimonially fixed as between
May 4 and 7, Perkins telephoned Colley and asked him to
be a member of a team to evaluate the feasibility of sub-
contracting out maintenance to BEK Colley testified that Per-
kins said he wanted Colley on the team because (among
other reasons) the fact that he had not been in the mill when
Respondent began the lockout would cause him to be unbi-
ased in that Colley ‘‘was not a party to the people leaving
the mill, the fact that BE&K—the work that was being done
by BE&K employees, then as how good it is or bad it is
didn’t have a preference either way. That I would be looking
strictly at numbers.’’ Colley, who at that time lived in Mo-
bile, testified that he told Perkins Colley would be available
for the next 8 or 10 weeks on weekends only and the next
weekend would be convenient because he would be in Mo-
bile, that Perkins did not say how long he thought the study
would take, and (in effect) that Perkins did not indicate when
he wanted the study to be completed; whereas Perkins testi-
fied that he set up the team meeting for the forthcoming

weekend because Colley said he would be continuously un-
available for several weeks thereafter. For demeanor reasons,
I regard Colley’s testimony as to what he told Perkins about
Colley’s availability as closer to the truth than Perkins’ ver-
sion.

Parnell testified, in effect, that he did not find out until
about 3 p.m. on Friday, May 8, that the was to be a member
of a team to study contracting out the maintenance work.42

Colley testified that when Perkins asked him to be a member
of the team, a request made on a date which according to
Colley must have been no later than May 7, Perkins said that
Parnell would ‘‘probably’’ be on the team. Perkins testified
that as soon as he confirmed Colley’s schedule, he ‘‘went
back to’’ Patrick and thereafter, at about noon on May 8, had
prospective team member James Martin (‘‘a financial person
from accounting’’ who was then ‘‘in transit’’ to Respond-
ent’s Memphis operation after having been the Mobile mill’s
cost control manager for some years)43 stopped at the airport
to return to Mobile. However, Patrick testified that between
Thursday, May 7, and after lunch on Friday, May 8, Perkins
did not talk with Patrick about his prospective participation
in the team. According to Patrick, during this May 8 con-
versation Perkins telephoned Patrick, whose office is about
6 miles from the Mobile mill, and asked him to come to the
Mobile mill that afternoon; to which Patrick said yes. Patrick
testified that by this time, he had received the contract pro-
posal (to a competitor) promised by Melton.

Perkins, Patrick, and Parnell testified that in the afternoon
of Friday, May 8, they met with Jones, Martin, and (accord-
ing to Perkins) Vandillon. Perkins testified to saying that he
wanted Patrick, Jones, Martin, and Parnell to conduct a study
to determine whether using BEK on a permanent basis would
be cheaper than having Respondent’s own maintenance em-
ployees do the work if the mill was not involved in a labor
dispute. Patrick testified that Perkins said Colley was unable
to come to the Mobile mill until the following morning, and
asked all of them to meet with Colley then. Patrick further
testified that Perkins impressed on them to take as much time
as they needed to do an evaluation, and not to be in a hurry.
Perkins testified that Vandillon said, ‘‘Be conservative in the
study. I want to make sure if the numbers look good eco-
nomically, that they are real numbers, and they are not just
somebody’s wishful thinking . . . don’t assume that these
[BEK] guys are supermen and that . . . they can do fantastic
work as compared with an individual IP worker.’’ Perkins
further testified, in effect, that Vandillon attributed this mes-
sage to Gilliland. No other witness testified that Vandillon
attributed any remarks to Gilliland; as previously noted, Par-
nell and Patrick did not testify that Vandillon was there at
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44 Vandillon did not testify. At the time of the hearing he was out
on permanent disability, following a heart attack with side effects
which may have interfered with his ability to testify accurately. I
draw no inference from his failure to testify. Gilliland testified that
‘‘on the Friday before the team . . . met on Saturday,’’ he told
Vandillon that ‘‘about the issue of proposing item number 11,’’ the
team should limit itself to ‘‘objective evaluation; namely, the wage
rates and the number of people, and that they not give any consider-
ation to subjective considerations such as BE&K works better,
smarter, harder, longer . . . I wanted something that was quantifi-
able and provable, that could be relied on, something conservative.’’
As previously noted, Colley testified to being told by Perkins, in ef-
fect, that the cost study was to be directed strictly at numbers and
was not to consider how good or bad the BEK employees’ work
was.

45 Melton, who was called by the General Counsel as a witness,
was not asked about this matter.

46 The number ‘‘11’’ on the last page consists of an inked ‘‘1’’
in front of a computer-generated ‘‘1.’’ The repeated repagination of
the pages bearing the inked and final page numbers of 7 through 10
of G.C. Exh. 50 can be summarized as follows:

Parnell testified that the team had to make the inked changes be-
cause ‘‘the way that we had run the area people off, the computer
would number the page . . . out of sequence with the [allegedly 6]
pages that we gave’’ Perkins. If G.C. Exh. 50 is taken to be what
it purports to be, the material on pp. 7 through 10 was necessarily
assembled before pp. 1 through 5 were drafted; as previously noted,
pp. 1 through 6 (except p. 6 prepared by BEK) are computer-gen-
erated. Computer-numbered pp. 1 through 6 of G.C. Exh. 50 also
contain penciled numbers 1 through 6.

47 Patrick testified that he did not have a copy, and that to his
knowledge, no other team members had a copy. Colley testified that
it was his copy which the team gave to Perkins. Perkins testified that
he was not ‘‘sure’’ whether any member of the team had a copy,
but ‘‘I think Bill Patrick and Dennis Colley would have. Logic tells
me they should have had one. As to the rest of the members, I am
not sure. I suspect they had copies . . . I think they had copies.’’

all.44 Parnell testified that later that same day, he, Patrick,
and Martin got together some materials to be used for the
study.

Colley, Parnell, and Patrick testified that on the following
day, they, Martin, and Jones met at the Mobile plant. Colley,
Parnell, and Patrick testified that Patrick brought with him a
BEK contract, supplied by Melton, with one of Respondent’s
competitors; and without shoving it to the others, periodically
telephone Melton about what BEK would charge Respondent
for maintenance work under a permanent contract.45 Colley,
Parnell, and Patrick all testified that by the end of that day,
they, Jones, and Martin had completed the preparation of a
document which at least purported to show that as compared
to performing maintenance work with Respondent’s own em-
ployees, subcontracting such work to BEK after Respondent
ended the lockout would save about $842,000 the first year;
$5,420,000 the second year; $5,541,000 the third year; and
$7,199,000 the fourth year and thereafter. Colley, Parnell,
and Patrick all testified, in substance, that the document
completed by the team that day consisted of all but two
sheets of paper numbered 6, and the last sheet of paper
(numbered p. 11), of the document received in evidence as
General Counsel’s Exhibit 50. This document consists of an
unpaginated cover sheet which contains only the entry ‘‘Con-
fidential’’ in a typeface produced by a word processor; a se-
ries of pages bearing page numbers 1 through 6 in a typeface
produced by a word processor, the last page of which bears
only the entry ‘‘Page 6 is the ‘Projected BE&K Cost Sheet’’’
and a page number 6 in a typeface produced by a word proc-
essor; a page (not stamped ‘‘confidential’’) which contains a
handwritten page number of 6 and is otherwise in a different
word-processor type face, which page (except for the page
number) was prepared by BEK and was at least allegedly
added to the document several days after it was otherwise
completed (see supra, fn. 36); a photocopy of this latter page;
pages bearing the inked numbers 7 through 10 (see infra, fn.
46) and each with the red rubber-stamped entry ‘‘confiden-
tial’’; and a page bearing the page number 1 in a typeface
produced by a word processor, to which page number a ‘‘1’’
has been added in ink. Unless otherwise indicated, when this
study is referred to all page numbers refer to the exposed and
final page numbers (as to pp. 7–11, the inked numbers) on
General Counsel’s Exhibit 50.

Parnell testified that the red ‘‘confidential’’ stamp on
pages 7 through 10 was put on by the team ‘‘as a group’’;
he further testified that the team felt that the first 6 pages

were also confidential, but ‘‘I don’t know why it wasn’t
stamped at the same time. I don’t remember.’’ Perkins, Pat-
rick, Parnell, and Colley testified that at the end of that day,
the team gave Perkins a copy of the cover page, and the
pages bearing the computer-generated numbers 1 through 6
(the sixth of which pages reads in its entirety ‘‘Page 6 is the
‘Projected BE&K Cost Sheet’’’), but not the pages num-
bered, in ink, pages 6 through 10 or page 11 (which p. 11
at least allegedly did not come into existence until June
1987, see infra).46 Parnell testified that until July or August
1987, he retained in his own possession the original General
Counsel’s Exhibit 50. From such testimony by Parnell, and
from Colley’s testimony that the copy received by Perkins
was a photocopy prepared by Parnell, I infer that any copies
retained by team members other than Parnell were also pho-
tocopies prepared by him, and that they included pages 7
through 10 of General Counsel’s Exhibit 50.47

Patrick, Parnell, Colley, and Perkins all testified that after
the team had given Perkins whatever copied portions of Gen-
eral Counsel’s Exhibit 50 he did receive that day, Perkins
conferred with the entire team as a group. He further testified
that the conference ‘‘spent a lot of time going over the man-
ning, because . . . their bottom line number, which was the
one I was concerned with—interested in on manning was ap-
preciably lower for the contractor than it was for us.’’ He
went on to testify that he asked the team whether they agreed
with him that the subcontracting ‘‘proposal’’ should be taken
further (that is, that he should talk to his ‘‘boss’’ about the
matter), and that they said yes. Perkins further testified that
Colley gave Perkins an overview of the logic which the team
had used in performing their analysis and then said, ‘‘We
will walk you through what we did.’’ Perkins went on to tes-

Inked
Number

Whited-Out
Number

Number Under
Whited-Out Number

Penciled
Number

7 8 1 1
8 9 2 2
9 10 5 5

10 11 6 6
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48 Colley testified that Perkins also asked the team not to make
‘‘an assumption’’ about some supervisors; Perkins testified that he
told the team not to assume the elimination of four salaried super-
visors whose elimination they had been discussing Parnell testified
that ‘‘we’’ or ‘‘I just’’ told Perkins that the team was assuming that
the number one paper machine and the number one cyclone boiler
would not run; that Perkins said the team could not make that as-
sumption, and that this was basically all Perkins told them Perkins
testified that one of the team (probably Colley) said the team were
assuming ‘‘we are doing four machines,’’ Perkins said ‘‘we would
run five machines and planned to,’’ and the team said they would
go back and see if any change had to be made. Patrick testified,

‘‘We said [to Perkins] that we have done our analysis, and we had
assumed that certain pieces of equipment would not [be] operated,’’
to which Perkins replied they could not so assume. As to the length
of this alleged discussion, management witnesses’ testimonial esti-
mates ranged from less than 5 minutes to 20 to 30 minutes.

49 However, Funk’s testimony and certain remarks he made during
the bargaining sessions on October 19 and 20, 1988, indicate that
at least initially, Respondent did not increase the active maintenance
force when, at an undisclosed date, it increased the number of func-
tioning paper machines from four to five.

tify that he asked the team how they arrived at the manning
levels; and that they replied that they first got estimates from
BEK, then analyzed that estimate looking at the different
areas of the mill to see if their numbers made sense, and
then compared the projected manning for the contractor as
opposed to Respondent’s prelockout manning. After that,
Perkins testified, the team told him what at least part of their
analysis had been in a couple of specific areas, and as to the
other areas, stated that the team had analyzed them too, a
representation which Perkins accepted as true Perkins went
on to testify that although ‘‘I was more interested in assess-
ing the logic that they used in their analytical approach than
their specific numbers,’’ because the team were more experi-
enced than he in maintenance, the team did put a lot of num-
bers on chalkboard in the office for his inspection, and he
did not know whether they were obtaining these numbers
from documents they had with them (‘‘They had their analy-
sis there’’) or from memory. Colley testified that the team
brought with them only a six-page photocopied cost study
which they gave to Perkins; Patrick testified that he ‘‘prob-
ably’’ had with him the BEK proposal (to an IP competitor)
he had allegedly received Colley testified that during this
conference the team explained to Perkins how they
ascertained that before Respondent locked out its employees,
only 205 ‘‘bodies’’ were performing maintenance work.

The page which bears the inked number 8 of General
Counsel’s Exhibit 50 states, ‘‘These figures are [calculated]
using the following assumptions’’ followed by a list. As this
document was originally generated by the word processor, it
contained 13 numbered entries, the first 2 of which were
‘‘No. 1 machine will not run’’ and ‘‘No. 1 cyclone boiler
will not run’’; Perkins testified that during the lockout, these
machines were not operated until August 1987. On General
Counsel’s Exhibit 50, the numbers preceding the entries, and
the first two assumptions, are masked with tape. Perkins tes-
tified that on the same day, but before the team started work-
ing, he gave them certain ‘‘broad assumptions’’ (which he
did not specify) but not the ‘‘will not run’’ assumptions.
Colley testified that Perkins gave the team the assumptions
that the lockout would end (an entry not listed under ‘‘as-
sumptions’’) and that the ‘‘present rate of spending for sup-
port contractors would be the same (the listed ‘‘assump-
tions’’ state that certain specified work ‘‘will be contracted’’
and that Respondent would ‘‘continue contracting’’ certain
work). Colley testified that during the afternoon of May 9,
Perkins left his office to check the team’s progress; Colley
told him that the team was proceeding on the assumption that
the number one machine and the number one cyclone boiler
would be ‘‘down’’; and Perkins then told the team not to
make these assumptions.48 Colley went on to testify that the

team thereafter concluded that no additional manning would
be necessary to run the number one machine and the number
one cyclone boiler. Colley further testified on direct exam-
ination that toward the beginning of the alleged May 9 con-
ference, when he asked Parnell and Jones (both of whom still
worked at the Mobile mill) why the mill had been using
more maintenance employees in early 1987 than when
Colley had left the mill in July 1986, Parnell and Jones ex-
plained that ‘‘five bodies were brought back to work with the
number one machine, number one cyclone.’’49 On cross-ex-
amination, Colley testified that the number one machine and
the number one cyclone boiler were both running at the time
he left the Mobile mill in 1986. In addition, he testified as
follows:

JUDGE SHERMAN:
. . . If it made very little difference as to the number

of personnel needed one way or the other whether [the
number 1 paper machine and the number 1 cyclone
boiler] were operational, why did you bother to con-
sider the matter at all for purposes of making the study?

THE WITNESS: We just wanted to show which equip-
ment that we were putting down to be maintained by
the BE&K employees. We just wanted to list.

JUDGE SHERMAN: Well, why did you bother to tell
Mr. Perkins about it, if in your opinion, it wouldn’t
make much difference one way or the other anyway?

THE WITNESS: Because it was the only equipment
that was running today which we said was going to be
shut down as a result—we felt would be shut down in
the future. We just wanted to verify if our assumption
was correct or not.

See, number one machine—
JUDGE SHERMAN: Even though it would make no

difference to the—in the results of the study?
THE WITNESS: Yes. We just wanted to make sure

that we had the equipment that was running today iden-
tified so that there wasn’t a proposal to contract equip-
ment that we assumed wasn’t running that in reality
was going to run.

We wanted to make sure we had the question mark
identified and clarified. And these were the only two
pieces of equipment, in our estimation, that was ques-
tionable.

Perkins and Colley testified that after Perkins’ meeting
with the team as a whole, Perkins conferred with Colley pri-
vately. Perkins testified that this conference was requested by
him. Colley testified that he himself requested this con-
ference in order to reassure Perkins that the team had been
thorough and conservative and thoughtful in their analysis.
Colley further testified that Perkins asked him what he
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50 The preparation of pp. 7 and 8 on May 8 may provide an expla-
nation for the error of Respondent’s counsel (supra, part II,E,1) in
attaching that date to Respondents proposal of item 11. However,
Funk’s testimony contains a somewhat similar error (supra, fn. 22).

thought about the analysis the team had just completed, and
that Colley replied that the numbers were accurate and con-
servative, to which Perkins replied that we will give this con-
sideration to see if we need to move with it.’’

Patrick testified that the competitor proposal which he al-
legedly received from Melton and allegedly used during the
preparation of the cost study included a page which was
similar in form to the page which eventually became the
complete page 6 of the cost analysis, and that on receiving
this page 6 from Melton ‘‘within a week or a few days after
we did our analysis,’’ Patrick sent it to Parnell. Perkins,
however, testified that he received this page 6, ‘‘a couple,
three days’’ after the team’s analysis was prepared, from Pat-
rick.

Perkins testified that the first time he became aware of the
existence of pages 9 and 10 of General Counsel’s Exhibit 50
was when Vandillon showed them to him in the course of
a discussion about opportunities for supervisory maintenance
personnel if the maintenance work was contracted out. Ini-
tially, Perkins testified that this conversation ‘‘probably’’ oc-
curred during the first week after the cost analysis had been
completed, and that he reacted by asking Vandillon whether
these documents should be shown to the Unions. Later, Per-
kins testified that this conversation took place ‘‘within days’’
after the Unions’ May 21 request for information. Still later,
he dated this conversation as ‘‘perhaps the next day or within
a couple of days’’ after the information request. After so tes-
tifying, Perkins testified that this conversation with Vandillon
may have occurred after Respondent gave the first pages of
the cost analysis to the Unions on May 27. Perkins initially
testified that during this conversation, he and Vandillon dis-
cussed whether Respondent ‘‘should,’’ or ‘‘had any reasons’’
to provide the Unions with portions of General Counsel’s
Exhibit 50 other than the first six pages. Perkins testified that
the only pages under discussion were pages 9 and 10, which
he testimonially described as ‘‘work papers.’’ According to
Perkins’ testimony, Vandillon replied that the Unions did not
need this material; that it contained nothing which was not
covered by way of summary in the first 6 pages; and that
even if the summary did not fully cover pages 9 and 10, the
Unions did not represent the supervisors whose retention vel
non was discussed on pages 9 and 10, the information was
of a confidential nature, and Respondent should not have to
give such information to the Unions. Perkins testified that he
and Vandillon agreed not to provide these two pages to the
Unions, and if the Unions wanted anything else, ‘‘they
would give us a specific request . . . they could ask for it.’’
Perkins testified that at that time he did not know that pages
7 and 8 existed, but that if he had known, ‘‘I probably would
have had the same reaction. That this information in [the first
six pages] is sufficient to cover that subject. And should they
need more information, they certainly would ask us.’’

I find that the pages bearing the inked numbers 7 and 8
on General Counsel’s Exhibit 50 were prepared on May 8,
1987, rather than on the same day as computer-numbered
pages 1–6. Page 7 bears this date, Parnell testified that page
8 is a continuation of page 7, their content indicates that they
are consecutive, both of them are rubber-stamped ‘‘confiden-
tial’’ in red whereas pages 1 through 6 are not, Parnell testi-
fied that he and Jones may have prepared pages 7 and 8 on

May 8, and Jones unexplainedly failed to testify.50 Accord-
ingly, and for demeanor reasons, I do not credit the testi-
mony of Colley, Patrick, and (in effect) Perkins that pages
7 and 8 were prepared on May 9, the day after the date
which appears on page 7. Further, I believe that the pages
bearing the word-processor-generated numbers 1 through 6
of General Counsel’s Exhibit 50 were prepared on Saturday,
May 23. Thus, Perkins testified at one point that his discus-
sion with Vandillon about whether to show the Unions’
pages 9 and 10 of General Counsel’s Exhibit 50, a discussion
which probably could not have occurred until after the
Unions’ request for information on May 21, probably oc-
curred within the first week following the completion of the
cost study. Moreover, Patrick testified that Melton did not
tell him until ‘‘shortly’’ after the preparation of the cost anal-
ysis that Melton would reduce the multiplier on the execu-
tion of a permanent contract, and that Melton first told him
this after May 27, and in the latter part of May or early June
1987. Further, Perkins’ testimonial explanation of the haste
with which the team was convened—namely, that Colley,
whose assistance Perkins particularly desired, was unavail-
able for a considerable period after Saturday, May 9—was
refuted by Colley’s more credible testimony that he told Per-
kins that Colley was available on 8 to 10 weekends there-
after. Except for the Unions’ May 21 demand for documenta-
tion, I perceive no other record explanation for the haste (as
exemplified by Perkins’ recall of Martin from the airport on
Friday noon) in the convening of the cost-analysis team.
Moreover, my inference that Respondent was trying to attach
a falsely early date to the preparation of pages 1 through 6
promises an explanation for management’s action in giving
the unlikely testimony that information critical to the cost
analysis was obtained from a competitor’s contract which
BEK supplied without deleting the name of the competitor
but asked Patrick to destroy in order to conceal that name.
If accepted, such testimony, which I discredit as improbable
and for demeanor reasons, would reconcile the alleged May
9 date of the cost-study conference with the May 8 date on
the covering letter of BEK’s contract proposal to Respond-
ent, and also provide an explanation for Respondent’s failure
to produce at the hearing the alleged contract between BEK
and a competitor. In addition, although all the management
witnesses testified, at least in effect, that the cost analysis
was completed before Patrick received BEK’s written pro-
posal for a permanent maintenance contract with Respondent,
and Parnell testified that he never prepared any analysis
based on that proposal, he further testified that several weeks
after May 9, Perkins asked him to look at that proposal
‘‘again.’’ Similarly indicating that Respondent did not pre-
pare the cost study until after the BEK proposal dated May
8 was received by Respondent some days later is Respond-
ent’s statement, on its May 28 information line, that on May
27 Respondent had given the Unions a copy of the BEK pro-
posal ‘‘as well as the company’s cost analysis of the pro-
posal.’’ Further pointing to a post-May 9 completion date of
the first five pages is the presence of the page whose sole
content is ‘‘Page 6 is the ‘Projected BE&K Cost’ sheet.’’ As
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51 Thus, Colley at one point testified, in effect, that operation of
these machines entailed five additional employees, but he testified
that when participating in the cost study, he concluded that no addi-
tional employees were needed. Further, he testified at one point, in
effect, that these two pieces of equipment had not been operating
when he left the Mobile plant, but elsewhere testified that they had
been. Also, he testified at one point that these machines were operat-
ing when the cost study was made, but immediately afterward testi-
fied that they were not running at that time.

52 Respondent’s contention that Perkins did not receive pp. 7 and
8 until late July 1987 is based partly on its contention that Perkins
would have had no motive to withhold these pages from the Unions.
I note that the withheld pages would have assisted the Unions in de-
termining whether Respondent had been realistic in assuming that
BEK would begin with 244 hourly mechanics; and that BEK in fact
used more than 244 hourly mechanics between the week beginning
September 21, 1987, and the week ending March 13, 1988. More-
over, during no complete week of the entire effective period of the
permanent subcontract (August 11, 1987, through May 3, 1988) was
the total number of BEK nonsupervisory hours lower than the week
ending April 3, 1988, during which week 241 nonsupervisory BEK
maintenance employees were employed.

Colley pointed out, so long as this page constituted the only
page 6 in the document, the document did not show that
BEK’s hourly cost for mechanics was $12–50, which he de-
scribed as ‘‘an important piece to the numbers which was in
the calculations for the document,’’ or the size of the multi-
plier. Rather similarly, in the absence of this page 6, the doc-
ument fails to show the corresponding figures (salary or
hourly rate and multipliers) for salaried, clerical, and super-
visory personnel accordingly management’s testimony (in ef-
fect) that the document as submitted to Perkins on May 9
omitted these figures (which according to management’s tes-
timony had been given by Melton to Patrick over the tele-
phone on May 9) is almost impossible to square with man-
agement’s further testimony that the six pages with com-
puter-generated numbers were prepared on May 9 to assist
Perkins in deciding whether to propose permanent sub-
contracting, particularly in view of Colley’s testimony that
the team did not contemplate that this document was going
to be used at some future date. Rather, it is highly probable
that the team would at the very least have included these fig-
ures in any cost-study documents which they gave Perkins to
assist him in his decision-making. However, General Coun-
sel’s Exhibit 50 lends support to the inference that manage-
ment included, in the documents given to the Unions on May
27, the page 6 emanating from BEK in order to lend cre-
dence to management’s representation that these documents
motivated Respondent’s May 21 subcontracting proposal and
that the page with the computer-generated number 6 was pre-
pared in an effort to reconcile with the May 9 date on page
1 the fact that the BEK-generated page 6 was not received
by Respondent until it received the BEK proposal under the
May 8 covering letter. In addition, the conclusion that the
portions of General Counsel’s Exhibit 50 provided to the
Unions on May 27 did not come into existence until after the
Unions’ May 21 request for documentation explains why
Vandillon on May 22 put off providing documentation by
making what Gilliland testimonially admitted (in effect) to be
an untruthful representation—namely, that Respondent’s
counsel ‘‘are reviewing what [documentation], if any, we can
furnish to you.’’ Also, as noted infra, Parnell testified at one
point that during a conversation with Perkins which accord-
ing to Perkins occurred shortly before the bargaining session
(on Thursday, June 11) which immediately followed the
Wednesday, May 27 session when the Unions received pages
1 through 6 of the cost analysis, Perkins told him to prepare
a new manning estimate with ‘‘what you did on Saturday
what you all did on that Saturday’’—an unlikely turn of
phrase if the ‘‘Saturday’’ in question was May 9 rather than
May 23. Further indicating management witnesses’ untruth-
fulness about the preparation of the cost study is indicated
by the inconsistencies in their testimony (particularly
Colley’s) about the number one paper machine and the num-
ber one cyclone boiler.51

My conclusion that pages 1–5 of the cost study were not
created until May 23 casts at least some doubt on Perkins’
testimony that he did not see pages 7 and 8 (which contain
anticipated manning tables, and were dated and prepared on
May 8) until some time late in July. In any event, even as-
suming that the first 10 pages of General Counsel’s Exhibit
50 were completed on May 9, I conclude that Perkins first
saw pages 7 and 8 no later than the date when he first saw
pages 1–6, and I do not credit management’s testimony oth-
erwise. I so find for demeanor reasons and the following ad-
ditional considerations: Perkins testified that when Vandillon
approached him (on a date as to which Perkins’ varying testi-
mony identified as no later than the end of May) with copies
of pages 9 and 10, ‘‘I kind of said what have you got
there[?] Because I didn’t even know that he knew about that
part of the analysis,’’ testimony which implies that Perkins
had already seen pages 9 and 10 notwithstanding manage-
ment’s testimony that the cost-study team gave him only
pages 1 through 6. Moreover, Perkins elsewhere testified that
he was pretty sure he gave a copy of the pages he had re-
ceived from the cost-study team to Vandillon, who (accord-
ing to Gilliland showed him pages 9 and 10 on May 22 or
23. Furthermore, pages 7 and 8 contained a breakdown by
craft and area of projected BEK manning numbers, in which
Perkins expressed particular interest on May 9 according to
his testimony. I note, moreover, Colley’s testimony that the
document which the team allegedly gave Perkins on May 9
was numbered ‘‘I think’’ in a combination of computer typ-
ing, typewritten typing, and handwriting, although General
Counsel’s Exhibit 50 attaches computer-generated numbers
to all of the six pages allegedly given to Perkins and only
the page numbers on the rest of the document were otherwise
produced.52

Gilliland testified as follows:

After the Unions’ May 21 request for information,
Vandillon telephoned him and read him that request.
Vandillon said that he wanted to bring Gilliland ‘‘what
we have,’’ and to see if Gilliland agreed with him
about what Respondent ‘‘should provide.’’ Thereafter,
on May 22 or 23, Vandillon brought to Gilliland’s of-
fice a copy of the first 6 pages of the cost study stapled
together (and probably unnumbered) and unnumbered
copies of pages 9 and 10 [see infra, fn. 63], but did not
bring him pages 7 or 8 or any other material. Gilliland
did not ask him how he had gone about compiling these
documents, or whether any of the kinds of documents
specified in the Unions’ request was responsive thereto,
but did ask him whether these 8 pages were all he had;
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53 Colley’s testimony at least implies that he was in Pine Bluff,
Arkansas, when he allegedly conversed with Parnell. Parnell’s testi-
mony at least implies that Colley was then in Tennessee.

54 This finding is based partly on Colley’s testimony.
55 However, as discussed infra, part II,V,1b, pp. 7 and 8 also

specify by areas the number of employees in each craft.
56 Thereafter, in response to questions by Respondent’s counsel,

Parnell testified that when preparing pp. 1–10 of the cost analysis,
the team had decided, after discussion, that ‘‘we could manage’’
starting up and running these two additional machines with the same
number of people.

he replied yes. Vandillon said that he was going to pro-
vide the Unions with the proposal from BEK; but he
did not explain way he did not have it with him.
Gilliland was not interested in looking through the pro-
posal to see whether it had to be provided or whether
there were certain parts that dealt with supervisors and
might be excluded, because he did not see how the pro-
posal could deal with IP supervisors, and did not ask
Vandillon where the proposal was. Gilliland told him
that Respondent ‘‘obviously’’ had to provide the first 6
pages of the cost study, but that in Gilliland’s opinion
Vandillon was not required to provide the Unions with
the pages showing what supervisory jobs would be
eliminated (pages 9 and 10 of General Counsel’s Ex-
hibit 50) because these pages did not deal with people
for whom the Unions bargained. When Vandillon left
Gilliland’s office, Vandillon took with him the pages
which he had shown Gilliland. Gilliland did not see
pages 7 and 8 until the October 1988 charges were
filed, and did not know where Vandillon got pages 9
and 10; but Vandillon had them because his respon-
sibilities included dealing with its exempt salaried peo-
ple who were going to be displaced by the proposed
subcontracting.

Vandillon did not testify (see supra, fn. 44).
I do not credit Gilliland’s testimony that on this occasion

Vandillon failed to show him pages 7 and 8 of General
Counsel’s Exhibit 50. I have previously found that Perkins
had a copy of pages 1–10 of General Counsel’s Exhibit 50;
and Perkins testified that he was pretty sure that he gave
Vandillon a copy of what Perkins received from the cost
study team. Moreover, Vandillon’s responsibilities included
bargaining with the Unions which represented the hourly em-
ployees to be displaced by subcontracting. Furthermore,
pages 7 and 8 constitute a relatively detailed specification of
the number of BEK maintenance employees contemplated by
the cost study, their anticipated crafts, and the areas where
they were to be assigned—information which would be use-
ful to Vandillon if the Unions, during bargaining about Re-
spondent’s subcontracting proposal, raised any questions as
to whether the cost study was based on realistic manning as-
sumptions. Particularly for these reasons, I regard it as highly
improbable that Vandillon was unaware of the existence of
pages 7 and 8, or that he would have ignored them (as
Gilliland’s testimony indicates) on his inquiring whether
Vandillon had shown him all Vandillon had.

Perkins and Parnell testified, in effect, that page 11 of
General Counsel’s Exhibit 50 was not prepared until some
time after the first 10 pages. Perkins testified that shortly be-
fore the June 11 bargaining session, in order to be able to
respond accurately to anticipated questions from the Unions
as to how Respondent determined that the contractor could
perform the work with the number of people and at the cost
set forth in the documents given to the Unions on May 27,
he asked Parnell to get together ‘‘a very rough breakdown
of how . . . they determined the manning levels . . . a
rough breakdown of the methodology you used to get the
manning numbers.’’ Parnell’s version of this alleged request
was, ‘‘look at the numbers you all generated . . . to make
sure that there was no errors made in the mathematics and
so forth . . . look at the proposal again and make sure—see

if you can approach it from another way and come up with
basically—see if the numbers compare, from what you did
on Saturday. Look at it from some other way that you can
look at it, and see if they come out together . . . see if you
are still comfortable with what you all did on that Saturday.’’
(Colley, who according to both him and Parnell was tele-
phoned by Parnell for assistance,53 testified that Parnell said
‘‘he had been asked to recreate, on the first year, how we
came up with the numbers for the first year . . . . He want-
ed to review the process that we went through on that Satur-
day in reducing the number from 285 down to 205, but he
said he only needed to cover the first year, or the 244 num-
ber.’’ Parnell testified that Perkins never told him the pur-
pose of the requested analysis.

Page 11 is captioned, in part, ‘‘To replace 285 mill [hour-
ly] general mechanics and instrument electricians with 207
[hourly] BE&K employees.’’ This page states, in effect, that
its analysis is based on the assumption that during any given
week, 240 maintenance employees were actively working in
the mill.54 The analysis explains that this figure was reached
by deducting, from the 285 maintenance employees on the
payroll, 15 employees being trained, 24 employees on vaca-
tion, 2 employees not performing unit work because of ‘‘su-
pervisor set up’s, jury duty, sickness, funeral leave etc.,’’ and
4 employees due to ‘‘Removal of one GM [general me-
chanic] shift operator.’’ Page 11 goes on to say, ‘‘The 240
number is broke down as follows’’; and then contains a table
listing, after each of 10 areas, numbers under ‘‘GM’’ (gen-
eral mechanic), ‘‘IE’’ (instrument electricians), and ‘‘Total.’’
The numbers in the table are the same as the numbers which
appear as ‘‘total’’ on pages 7 and 8, except that page 8 calls
for 60 ‘‘shift’’ employees and page 11 calls for 56.55 When
testifying as a witness for the General Counsel, Parnell testi-
fied in response to questions by counsel for the Electrical
Workers that Parnell prepared page 11 on the assumption
that the number one paper machine and its associated boiler
would be running, and that the area-by-area manning num-
bers were the same on page 11 as on pages 7 and 8 of Gen-
eral Counsel’s Exhibit 50 (which does not list these ma-
chines) because ‘‘I just went down verbatim what we had on
pages 7 and 8 and I transferred that information to the lower
part of page 11. It is a type, if you call it that, or whatever,
but it was my error because I did this myself.’’56 He further
testified that after completing this page, he told Perkins that
‘‘the numbers and my figures was comparative.’’ As to the
source of the 244 total on pages 7 and 8, Colley testified that
Patrick advised the rest of the team that Melton had said
BEK would need to begin with 244 maintenance employees,
and would then ‘‘ramp down over a three-year period to the
207 number’’ which the team at least allegedly determined
was the number of ‘‘bodies’’ needed each week to perform
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57 According to Colley’s testimony, in reaching such a figure the
team had assumed (as did p. 11) that Respondent’s prestrike mainte-
nance payroll had consisted of 285 employees; that 15 would be in
training; that 24 would be on vacation; and that 1 operator for each
of the 4 shifts would be eliminated. However, the team analysis at
least allegedly deducted a total of 37 employees because of setups,
absentee rate, holidays, and ‘‘CIE’s’’ whose work could be con-
tracted out (see infra, part II,K); whereas p. 11 deducted only 2 be-
cause of ‘‘supervisor set up’s, jury duty, sickness, funeral leave
etc.’’ Colley testified that the number 2 was ‘‘greatly less than the
number we come up with’’ and appeared on the document ‘‘Just to
show that you can get to 244 very easily the first year.’’

58 In view of Perkins’ testimonial explanation of why he asked
Parnell to prepare p. 11, in view of the probabilities of the case, and
for demeanor reasons, I do not credit Perkins’ testimony that he
never showed this page to Vandillon, Respondent’s principal spokes-
man at the bargaining table. In connection with such testimony, Per-
kins initially suggested that p. 11 contained no manning numbers
other than those on the pages (1–6) already supplied to the Unions.
However, he then admitted that pp. 1–6 did not include the break-
down, on p. 11, by area and GM’s and IE’s.

59 Melton’s testimony that Respondent had asked BEK for permis-
sion to dismantle the man camp was corroborated by Crawford and
by certain parts of Perkins’ testimony. In view of this portion of Per-
kins’ testimony, and for demeanor reasons, I do not credit those por-
tions of his testimony suggesting that Respondent had given no con-
sideration to ending the man camp.

maintenance work.57 Page 11 states that 240 ‘‘is what we
felt would be needed to run the mill to start with. The 207
number after the third year is realistic, provided present rate
of spending on old obsolete equipment, MCC rooms, etc. is
continued.’’ Parnell initially testified that he did not believe
he gave page 11 to Perkins, and then testified that Parnell
could not recall giving page 11 to Perkins. Perkins testified,
in effect, that he received this page from Parnell. Perkins fur-
ther testified that he had expected to use this page in answer-
ing questions from the Unions on June 11 about Respond-
ent’s subcontracting proposal, but that he did not so use it
because the Unions asked no questions (cf. infra, fn. 65),58

like pages 7 and 8, and notwithstanding management’s testi-
mony that Parnell and the other members of the cost-study
team were told (on the Saturday they conferred) to assume
the number one paper machine and its associated boiler
would be operating, these machines are not included in the
machine list set forth in the manning table on page 1. For
this reason, in view of Parnell’s demeanor in seeking to ex-
plain why page 11 fails to reflect this assumption, and in
view of the inconsistencies between Parnell’s and Perkins’
testimony about the instructions by Perkins which allegedly
caused Parnell to create page 11, I am inclined to think that
it was created at about the same time (May 8) as pages 7
and 8, and some days before pages 1 through 6. However,
this matter does not affect my legal conclusions here.

H. Events Between May 25 and July 13, 1987

1. Making the man camp optional

The contingency contract required Respondent to defray
the costs of maintaining a man camp on plant property to
house BEK personnel. Respondent’s costs of maintaining the
man camp depended to some extent on the number of resi-
dents. Before June 1987, BEK had required all contingency-
contract personal to reside in the man camp.

By letter dated May 25 to the BEK maintenance employ-
ees at the Mobile mill, BEK and Respondent stated, inter alia
(emphasis in original):

Effective Monday, June 1, living in the man camp
will become optional. Employees may choose to com-
mute to the job on a daily basis . . .

. . . .
For those who choose to commute . . . Travel pay

will remain the same . . . . While in the mill, all food
and laundry services will remain the same . . . . Your
bunk will not be reassigned . . . . The man camp will
once again become mandatory if the same situation
changes for the worse, or if absenteeism or tardiness
becomes [unmanageable]. The man camp will not be
disassembled until the lockout is settled.

Melton credibly testified that the requirement that all BEK
maintenance employees live in the man camp was relaxed
because of the ‘‘tranquil environment’’ at the mill. He fur-
ther credibly testified that some of the BEK personnel had
complained about staying at the man camp for long periods
of time, that Respondent had asked BEK to consider disman-
tling it, and that the result was the arrangement described in
the May 25 letter.59 Melton also testified that Respondent’s
request to end the man camp during the effective period of
the contingency contract had been refused by BEK because
‘‘We did not want the community to get involved in this pro-
gram. The workers were from over a hundred miles away
from the mill and we wanted the work force to stay in the
mill and assist in keeping the mill operating.’’ As to BEK’s
motives for this refusal, I do not credit his testimony, for de-
meanor reasons and in view of Crawford’s and Perkins’ cred-
ible testimony that after living in the man camp become op-
tional, BEK was willing to permit discontinuance of the man
camp if Respondent made per diem payments to BEK per-
sonnel.

About 10 to 20 percent of the BEK personnel exercised
the option of traveling back and forth to work rather than
staying in the man camp.

2. The May 26–27 union communications

A flier to ‘‘Fellow Union Members’’ dated May 26, 1987,
under a letterhead naming the UPIU, which was signed by
the joint negotiating committee and all of the Charging
Locals, stated, inter alia, that Respondent had been informed
‘‘there would be no agreement with any IP location that in-
cluded take away of premium time for Sunday, take away of
premium time for Christmas, and contracting out of perma-
nent jobs.’’

On May 27, 1987, the UPIU issued a press release which
stated, in part:

Pointing to record company profits and unwarranted
International Paper Company demands for concessions
from its hourly work force . . . UPIU President Wayne
E. Glenn vowed ‘‘to unite International Paper Company
Locals and around the country in an innovative nego-
tiating strategy in order to defeat IP’s demand for con-
cessions during the current round of bargaining.’’
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60 My findings in this sentence about Langham’s remarks are
based on Respondent’s bargaining notes and similar entries in the
bargaining notes of Union Negotiator Eddie McDonald. Respond-
ent’s reply brief (Br. 127) relies on the bargaining notes of Union
Negotiator Richard Thomas, which attribute to Langham, just before
Vandillon’s remarks about the nature of an impasse, ‘‘We will listen
but we have no questions.’’ Thomas’ version of such remarks makes
little sense in context, whether as described by him (his immediately
preceding notes attribute to Vandillon the statement ‘‘We are willing
to bargain on all items’’) or as described by Respondent’s nego-
tiators and by McDonald (essentially, a statement by Vandillon that
as to these items Respondent’s position was unchanged).

61 A ‘‘media statement’’ issued by UPIU President Glenn on June
16, 1987, stated that most hourly employees worked 39 out of 52
Sundays a year, as well as most holidays.

62 The proposal describes BEK as ‘‘a dedicated merit shop general
contractor’’ which has been ‘‘responsible for introducing merit shop
in many locations throughout the U.S.’’ Included in the proposal is
a two-page chart entitled ‘‘Pulp and Paper Projects where BE&K
was the First Merit Shop Contractor,’’ and containing a list headed

Glenn emphasized that all Local Unions will con-
tinue to bargain separately with company management
in order to seek a collective-bargaining agreement
which best meets local conditions. He cited the indus-
try’s coordinated efforts to extract concessions from
UPIU members which required the International Union
to adopt an innovative response. ‘‘We simply cannot
stand by and permit International Paper Company to
tackle our Local Unions one by one with their uniform
demand for comprehensive concessions in overtime pre-
mium pay, subcontracting, and other benefits,’’ Presi-
dent Glenn stated.

Noting that International Paper and other industry
employers have demanded that workers give up their
right to overtime pay for working on Sundays, Glenn
stated, ‘‘Our members don’t want to work on Sundays
anyway. Sunday is a day when workers should be home
with their families. If the companies don’t want to pay
their employees extra for working on Sundays, then
they should just shut the mills down.’’

The innovative strategy adopted by UPIU in re-
sponse to International Paper’s coordinated bargaining
campaign includes greater supervision by the Inter-
national Union of the bargaining process in order to
seek primary collective bargaining goals for all plants
involved. The Union’s primary goals include mainte-
nance of current premium pay policies, not contracting
out of existing permanent jobs, and a three-year con-
tract.

The press release specifically named the Mobile, Jay,
DePere, Lock Haven, and Moss Point mills.

3. The May 27, 1987 bargaining session

The next Mobile negotiating session was held on May 27,
1987. Vandillon said that as to company item 9, the heads
of the affected departments (including the extruders were
present at the meeting to discuss how the reductions were to
be made and what effects they would have. Vandillon also
gave the Unions some documentation in connection with the
extruder-operation reductions contemplated by item 9. No-
body was present who supervised the maintenance employees
involved in items 10 and 11. Langham said that the Unions
did not agree that Respondent had the right to change its bar-
gaining position and add items 9, 10, and 11 ‘‘after we have
reached an impasse and implemented the contract. But we
won’t be rude, you can say anything you want to say and
we’ll listen, provided you are willing to negotiate on items
1, 2, and 3.’’ Vandillon said that Respondent would negotiate
on all the items. Langham asked whether Respondent was
willing to change its position. Vandillon said that Respondent
would bargain on the items, but whether it would agree to
change was subject to negotiations. Langham asked whether
it was still Respondent’s position to eliminate Sunday and
holiday premium and ‘‘working holidays.’’ Vandillon said
yes. Langham said, ‘‘We’ll listen but we demand that you
negotiate on 1, 2, and 3,’’ to which Vandillon replied that
Respondent would look at any union proposals or counter-
proposals on this subject; he also expressed disagreement
with the Unions’ views about postimpasse changes in bar-

gaining position.60 Then, Langham said, ‘‘I don’t agree that
you can add items and we’re not interested in anything you
have to say. We requested documentation and someone like
these department heads speaking on your behalf won’t satisfy
our request for documentation.’’ Vandillon said, ‘‘You asked
for documentation and we just gave you all we have with ex-
planations and discussions.’’ Langham asked whether Re-
spondent had changed its position on Sunday premium, holi-
day premium, and holidays. Vandillon said no, but that Re-
spondent was willing to bargain and to listen to any proposal
or counterproposal. Langham said that the Unions had given
Respondent two before the lockout. Vandillon said that these
union proposals added significantly to the cost; and that add-
ing 7 percent to all rates for employees affected by elimi-
nation of Sunday premium (who, he said, were ‘‘just about
everybody’’)61 had the effect of making every day a day
with Sunday premium. Accordingly, Vandillon said, Re-
spondent ‘‘in effect, [had received] no counter proposal deal-
ing with Sunday premium.’’

Then, the superintendent of the pulpmill explained the
pulpmill reductions contemplated by item 9. Langham said
that the Unions had no questions, but that this was not a
proper topic for bargaining and that the documentation pro-
vided was not sufficient and did not satisfy the union re-
quest. Vandillon said, ‘‘If you ask for what we have and we
give you all we have, how can it be insufficient?’’ Dunaway
said, ‘‘We’ll decide what is insufficient.’’ Then, Vandillon
said that Respondent had no documentation on the proposed
papermill reductions in connection with Respondent’s beater
room proposal, but that the superintendent of finished prod-
ucts would explain them. After his explanation, Langham
said, ‘‘That again does not satisfy the union request.’’
Vandillon asked whether there were any questions; Langham
said, ‘‘We don’t have any questions.’’ The complaint does
not allege that Respondent violated the Act by failing to pro-
vide information in connection with company item 9 (see
supra, fn. 32).

After stating that company item 10 was encompassed in
company item 11 (an assertion whose accuracy is undis-
puted), Vandillon gave the Unions a copy of BER’s proposed
permanent contract, which as to straight-time hourly employ-
ees specifies a multiplier of 1.36;62 BEK’s accompanying
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‘‘Client.’’ A column headed ‘‘Remarks’’ contains such entries as
‘‘Picketing’’ and ‘‘Organizing Attempts.’’

63 The pages of the document (G.C. Exh. 18) received by the
Unions bear no numbers, and were given to the Unions in an order
different from the order in which they appear in G.C. Exh. 50. Nei-
ther the Unions nor the General Counsel contends that the change
in the order of the pages tended to alter or confuse the meaning or
implications of these six pages; nor do I see any basis for any such
contention. The changes in the order are summarized below; it
should be noted that the cover page of G.C. Exh. 50 is unnumbered
and, at the hearing, the cover page of G.C. Exh. 18 was assigned
page number 1.

Finally Assigned Page Page No. in
No. in Exh. 50 G.C. Exh. 18

Cover Page 1
1 7
2 6
3 4
4 5
5 3
6 2

64 However, the cover page of both documents contains a type-
written ‘‘Confidential.’’ Although both cover pages contain the same
entries, their location on the page shows that the cover page of G.C.
Exh. 18 is not a photocopy of the cover page of G.C. Exh. 50.

65 In so finding, I am aware that none of the bargaining notes
shows that such questions were asked before August 11, 1987. How-
ever, as to the July 16 session, Funk’s testimony in this respect is
uncontradicted; cf. supra, fn. 18. To the extent that Funk’s testimony
may differ from Perkins’ testimony as to the June 11 session, for
demeanor reasons I credit Funk.

66 My finding in this sentence is based on a composite of Re-
spondent’s and McDonald’s bargaining notes.

67 The last quoted sentence is from Union Negotiator Allen Sand-
ers’ bargaining notes.

May 8 transmittal letter to Respondent; and a 6-page docu-
ment consisting of the first 5 pages of General Counsel’s 11-
page Exhibit 50 plus the BEK-created page 6 of that exhibit,
which 6-page document was received in evidence of General
Counsel’s Exhibit 18.63 Each of the pages (other than the
cover page) of the cost-study document given to the Unions
was a photocopy which included a photocopy on each page
of what appears to have originally been a rubber-stamped
‘‘Confidential’’; none of the corresponding pages of General
Counsel’s Exhibit 50 contains such a rubber stamp.64 Funk
credibly testified that the union representatives could not un-
derstand how Respondent arrived at the numbers in the cost
analysis; and that on different occasions during later meet-
ings before August 11, 1987 (although not, so far as he could
recall, during the May 27 meeting) the Unions asked ques-
tions of Respondent about the manning.65 Although Re-
spondent was following the practice of attaching to its bar-
gaining notes copies of the passouts given to the Unions dur-
ing the meeting in question, and the May 27 bargaining notes
attach the documentation which it gave that day in connec-
tion with item 9, for reasons not directly shown by the
record these notes do not attach the documentation offered
in connection with item 11. The BEK proposal plus attach-
ments is about 99 pages long, although many of the pages
contain only one line and the last 10 pages consist of a list
of ‘‘small tools’’ subject to certain provisions of the pro-
posal. After Dunaway flipped through this proposal, he and
Langham stated that these documents were not sufficient,
were not what the Unions wanted, and did not satisfy the
Union’s request. Vandillon said that ‘‘You got everything we
got . . . You got it all, this is it.’’ Referring to a pending
unfair labor practice charge (later dismissed) that Respondent
was unlawfully refusing to permit the Unions to tour the
plant, Vandillon offered such tour. Langhan replied that the

Unions would take the tour when Respondent satisfied the
Unions’ request for ground rules and furnished ‘‘the proper
documentation we have requested’’; that the Unions were not
in a position to discuss ground rules right now; and that they
would do so when Respondent was prepared to change its
position on items 1, 2, and 3. After some discussion on these
items by the parties, Vandillon said that the Unions probably
needed time to review the information, but that the Unions
should do it with the ‘‘utmost dispatch.’’ He asserted, and
Langham denied, that the Unions were stalling.

After a 35-minute caucus proposed by Langham,
Vandillon told the Unions, ‘‘We gave you what you asked
for, that’s all we had.’’ He went on to say that be could not
see how the Unions could review the information about the
BEK permanent subcontract ‘‘with a terse flip of the page’’;
that Respondent recognized the Unions would need some
time to look at it; but that they would not need ‘‘a heck of
a long time.’’ IBEW Representative Coleman said that he did
not think Respondent could ‘‘legally’’ put ‘‘this stuff on the
table,’’ and urged Respondent to talk about the issues.
Vandillon said that the Unions presently had ‘‘a package’’
which included item 9 but not items 10 and 11, and asked
whether the Unions were willing to discuss items 9 and 11.
Langham said, ‘‘Are you willing to change your position on
Items 1, 2, and 3? Are you willing to talk on 1, 2, and 3?’’
Further, Langham remarked to the mediator that when Re-
spondent was ready to change its position on items 1, 2, and
3 he should call the Unions and they would be ready to bar-
gain.66 Vandillon asked whether the Unions were refusing to
meet and bargain unless Respondent changed its position on
items 1, 2, and 3. Langham said that the Unions were not
refusing to meet, and were prepared to bargain ‘‘on all items.
Not only at Mobile but all other mills. We are specifically
talking about Mobile Mill.’’ Vandillon said, ‘‘Pooled vot-
ing?’’ Dunaway said, ‘‘Whatever. we are specifically talking
about Mobile Mill.’’ Vandillon said that Respondent had
seen no counterproposals on items 1, 2, and 3. Langham
said, ‘‘Have you agreed to change your position on 1, 2, and
3? I don’t have anything else to talk about. When [you] are
willing to change [your] position on items 1, 2, 3, we’ll ne-
gotiate.’’67 Vandillon said, ‘‘Are you refusing to bargain on
9 and 11? We are unwilling to agree on anything we’ve seen
on those items inferentially, referring to items 1, 2, and 3]
. . . . Let me just say that I want you guys to know that
you asked for documentation on Items 9 and 11 and we gave
you exactly what we had. Obviously, this is just another one
of those stalling, delaying things . . . . By responding to
your request he gave you a document. But you keep fooling
around and continue to drag. If you keep fooling around and
won’t deal with Items 9 and 11, we’re not going to have any
recourse but to implement it at some time.’’ UPIU Vice
President Langham said that Respondent was ‘‘threatening
this bargaining unit and this international union’’ and said
that when Respondent was willing to change its position on
items 1, 2, and 3, ‘‘we’ll be ready to sit down and talk about
the other items.’’ Vandillon said, ‘‘Let’s talk about 9 and
10.’’ Langham said, ‘‘we are asking and demanding that you
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change your position on 1, 2, and 3. And that our people
continue to work and you not lock us out. Don’t threaten me
any more.’’ Vandillon said that item 11 was not part of the
voting package.

4. Remarks to UPIU Local 2650 President Funk by
Manager of Industrial Relations Fayard

Diane Fayard was one of Respondent’s representatives at
all of the bargaining sessions on and after May 8, 1987, dur-
ing a period when she was manager of industrial relations
and, in that capacity, assisted in mill management with prep-
aration and negotiations, was the company advocate for arbi-
tration hearings, and was responsible for directing and insur-
ing compliance with labor relations policies and procedures,
including proper administration of the labor agreement and
its supplements. On a date between May 27 and June 11,
1987, Fayard, who admittedly had authority to speak for Re-
spondent in this connection, told UPIU Local 2650 President
Funk that she had been hearing rumors that ‘‘folks’’ thought
item 11 was in the voting package. Fayard went on to say
that Funk should know that item 11 was not a part of the
voting package at that time, and that of the employees voted
on the existing package ‘‘now, the maintenance people still
have their jobs.’’ In connection with the May 21 bargaining
session, Funk testified that Respondent’s action in making
particular May 8 proposals ‘‘a part of [Respondent’s] voting
package’’ meant that an employee vote for an agreement
meant an employee vote to accept those proposals.

5. The May 27, 1987 memorandum regarding reduction
in the multiplier; other events prior to the June 11,

1987 bargaining session

As previously noted, Perkins and Patrick testified to con-
versations with BEK that it would cut the multiplier if Re-
spondent would execute a permanent maintenance arrange-
ment. On June 5, 1987, Respondent received from BEK a
letter (dated May 27) which memorialized BEK’s agreement
to reduce the straight-time multiplier under the contingency
contract from 1.88 to 1.72 effective May 18, 1987, and to
reduce it to 1.6 effective June 1, 1987. A memorandum dated
May 27, 1987, from Jim Hodges of BEK to John Piacentino,
Respondent’s manager of financial controls, with courtesy
copies to Crawford among others, shows a change in billing
rates under the contingency contract, effective the week end-
ing May 24, 1987, ‘‘per an agreement between our respective
corporate offices. The new agreement results in a substantial
savings to International Paper over the original agreement.’’
The April 1989 complaint alleges that Respondent violated
Section 8(a)(5) and (1) by failing to provide the Unions with
this May 27 memorandum to Piacentino.

By letter to the employees dated May 28, 1987, Plant
Manager Perkins stated, inter alia, that Respondent had inter-
preted the UPIU’s May 21 statements about ‘‘pool voting’’
to mean that ‘‘employees at company mills in the North most
approve a Mobile Mill settlement before it can become effec-
tive, and you can return to work.’’ The letter further stated
that Respondent had agreed with a union which represented
Respondent’s 206 Gardiner mill employees to table Respond-
ent’s ‘‘best and final offer until September 1, 1987. During
the interim, the union has agreed that no strike will take

place, and the company has agreed that no lockout will
occur.’’ The letter went on to say:

Contract maintenance has exceeded our expectations.
In fact, it has been so successful that we have proposed
to the joint bargaining committee that the company
have the right to temporarily or permanently contract
out any and all maintenance at the mill, even after an
agreement on a new labor contract has been reached.

[I]f this proposal is implemented, it will mean signifi-
cant cost savings for the mill. . . .

During the lockout Respondent maintained a telephone
‘‘information line’’ which played recorded statements,
changed from time to time, to anyone who chose to call a
particular telephone number. The information line for May
28, 1987, included a description of the events at the Gardiner
mill. As of December 5, 1989, no contract had been ratified
at that mill, and (so far as the record shows) no work stop-
page had taken place there. Although there is no evidence
that the union which represents the Gardiner employee is af-
filiated with the Charging Parties, the information line stated
that the UPIU had targeted this mill for inclusion in its co-
ordinated bargaining effort.

6. UPIU President Glenn’s June 1, 1987 meeting

On June 1, 1987, UPIU President Glenn conducted a meet-
ing in Hot Springs, Arkansas, of locals which represented the
employees at IP’s mills in Pine Bluff and Camden, Arkansas.
A letter from UPIU Vice President Bradshaw to various
other UPIU representatives, including Dunaway, dated Sep-
tember 11, 1987, stated that during the June 1 meeting,
Glenn explained in detail the plan for coordinating UPIU
bargaining strategy, and said that he would refuse to sign any
contract with Respondent ‘‘unless they resolved all the issues
on givebacks.’’ Frase, who at that time was Glenn’s execu-
tive assistant but who did not attend this meeting, testified,
in substance, that the give back issues—that is, those regard-
ing premium pay—could be resolved only by an offer for
something in return for premium pay.

In early 1987, Glenn approved with respect to a Champion
mill (inferentially, the Canton mill) a contract which called
for the elimination of Sunday premium (see infra, fn. 116).
Frase testified that the considerations which led Glenn to this
decision included ‘‘input’’ from the International representa-
tive and from local leadership, regarding the impact of his
decision one way or the other on the local, the region, and
the International.

7. The June 11, 1987 bargaining session

The parties conducted another Mobile negotiating session
on June 11, 1987. Vandillon asked for the Unions’ position
on items 9 and 11. UPIU Representative Langham responded
by asking Respondent’s position on items 1, 2, and 3.
Vandillon said that Respondent was unwilling to change its
position, and again asked for the Unions’ position on items
9 and 11. UPIU Vice President Dunaway said that because
of pending union charges pertinent to these additional pro-
posals, ‘‘We will listen to anything you have to say, but we
will not agree to Items 9 and 11.’’ Vandillon stated that the
parties were apparently at a stalemate on these items.
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68 My findings in these two sentences are based on Perkins’ testi-
mony. Perking testified that Vandillon had said ‘‘something like’’
the words set forth in the text. Perking then testified as follows:

A. . . . [Vandillon] made a true statement. He had given them
all the information that I used to make the decision to make that
proposal.

Q. But that wasn’t what Mr. Vandillon said, was it?
A. As far as I understand, that is what he said.
Q. I though, he said, We have given you all we had.
A. . . . My interpretation of his response is, we gave them

everything they asked for. You have what we used. You have
all we had.

Dunaway said that the NLRB would rule whether the parties
were at a stalemate. Langham said, ‘‘We are willing to listen
to anything you have to say, but we have charges with the
NLRB. We are here to bargain on your original eight items,
1 through 8, and you have no changes on items 1, 2 and 3.
We are demanding that you negotiate and change your posi-
tion on 1, 2 and 3.’’ Vandillon reaffirmed Respondent’s offer
of a tour. Dunaway asked whether the tour would be con-
ducted under the same guidelines outlined before. Vandillon
said that the outline was just a suggestion, and that perhaps
Respondent’s proposed limitation on the number of union
participants was too low. Vandillon further said that Re-
spondent had been ‘‘picking up’’ that these people thought
item 11 was part of the voting package; he said that item 11
was not part of the voting package, but was only on the table
for consideration. After a caucus requested by Dunaway,
Langham stated:

On May 21, 1987, the union requested that the com-
pany provide any and all documentation including stud-
ies, books, charts, records, evaluations, checks, drafts,
expense vouchers, records of any kind, time studies,
graphs, papers, recordings, photographs, or writings of
any kind relating to the Mobile Mill which would pro-
vide a basis or justification for support of company pro-
posal 9, 10, and 11. The union also renewed its request
that it enter the mill to review all equipment and oper-
ations affected by items 9, 10 and 11.

Vandillon said that the Unions had been given all Respond-
ent had. No attempt at correction of this statement was made
by Perking, who by this time had admittedly received page
11 of General Counsel’s Exhibit 50.68 Funk testified that he
knew Respondent kept maintenance logs, that he believed the
Unions’ request for documentation encompassed these loss,
and that when Respondent asked what else the Unions want-
ed, ‘‘I didn’t make a reply back across the table.’’ Respond-
ent’s reply brief states (Br. 73) that the Unions’ May 21 re-
quest for documentation did not encompass maintenance
logs, and the complaint does not allege that Respondent vio-
lated the Act by failing to provide them.

Langham said that when the NLRB had had time to rule
on the unfair labor practice charges, ‘‘we’’ would be in
touch with Respondent to prepare for a tour and to work out
‘‘reasonable ground rules,’’ including participation of the en-
tire bargaining committee (at least 18 individuals). Vandillon
asked Langham whether he had said that the Unions had no
intention of meeting until the charges were ‘‘reconciled.’’
Langham replied that he had not said that, and that ‘‘we are
demanding’’ that Respondent change position on items 1, 2,

and 3. Vandillon asked for Langham’s intentions on items 9
and 11. Dunaway said, ‘‘I told you he’d listen, but we are
not going to agree on 9, 10 and 11.’’ The bargaining notes
of Union Negotiator McDonald indicate that during the latter
part of the June 11 meeting, the Unions said that until the
NLRB had ruled on the legality of Respondent’s adding item
9 and 11, the Unions had no need to recognize them as ne-
gotiable items and no need for a tour of the mill.

8. Respondent’s June 19–July 5, 1987 public position
regarding status of subcontracting proposal

Respondent’s information line for June 20, 1987, stated, in
part:

Maintenance at the mill has been successfully per-
formed by an outside contractor since the lockout
began. Therefore, we have made a proposal to the joint
bargaining committee that would give the company the
right to temporarily or permanently contract out any
and all maintenance in the future.

Preliminary figures indicate contract maintenance of-
fers Mobile Mill an opportunity to achieve very signifi-
cant cost reductions, while providing the high level of
maintenance reliability needed to successfully operate
the mill. The right to contact out maintenance is not
part of the company’s current proposal. We intend to
make it part of the offer, however, when discussions on
the issue have been completed.

An advertisement inserted by Respondent in the Mobile
Press/Register on June 19, 1987, stated, among other things,
that Respondent intended to include contract maintenance in
its Mobile proposal when discussions ‘‘are complete,’’ but
that it was not in Respondent’s package now. Such an adver-
tisement on July 5 contained a similar message, but with the
work ‘‘cease’’ in place of ‘‘are complete.’’

9. Funk’s July 8, 1987 letter to Perkins

By letter to Perkins dated July 8, 1987, UPIU Local 2650
President Funk stated, inter alia (emphasis in original):

[T]he Mobile delegation did not meet in an attempt to
tie several locations together and shut them down si-
multaneously. We went to Moss Point in order to in-
form the Union leaders there of the concessionary de-
mands of IP at Mobile. We never intended to strike as
you have said.

The Union was forced to seek help and support from
other locations after you ruthlessly and unnecessarily
locked us out of our jobs. This was done only as a last
resort and long after you had implemented your agree-
ment.

. . . .
On Coordinated Bargaining, can either of us, Union

or Company, afford to hold out until all locations of
Hammermill [an IP subsidiary which operates several
plants, apparently including the Lock Haven plant] and
DePere are in the pool?

You have mentioned several times in the paper, that
people at other locations, with no regard to our future
may be able to determine it. It would seem logical to
us that people in other locations are making these deci-
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69 The IBFO was also a party to the Jay contract.
70 Respondent’s opening brief (Br. 152) states, ‘‘Apart from the

Louisville negotiations [see infra, part II,R,6], revised offers were
never even made—much less voted on—at Jay, Lock Haven, and
DePere after the strikes began.’’ The General Counsel moves to
strike this portion of Respondent’s brief, on the ground that Re-
spondent cites no portion of the record in support of this contention
and the General Counsel is unaware of any (reply Br. 89). The mo-
tion to strike is denied, but Respondent’s assertion in this respect
will be disregarded. Cf. infra, fn. 77.

sions, Corporate People, again, with no regard to our
feelings or needs in Mobile.

. . . .
We still do not understand your statement about con-

tracting out maintenance. How can you make an offer
to take away our jobs? If that is a part of the offer, we
reject that part now!

10. The strikes at DePere, Jay, and Lock Haven

The collective-bargaining agreements between Respondent
and the UPIU at the DePere, Jay, and Lock Haven mills ex-
pired on various dates between May 31, 1987, and June 20,
1987.69 After the expiration of these contracts, these three
mills were struck on various dates between June 8 and 20,
1987. As discussed infra, part II,S,8, these strikes were called
off by the UPIU in October 1988.70

11. The June 16–July 13, 1987 UPIU statements about
coordinated bargaining; fund-raising efforts

On June 16, 1987, the UPIU issued a press release which
stated, in part:

The . . . UPIU . . . has developed an innovative
bargaining strategy that will increase the strength of its
locals to bargain company-wide on major contract
issues during the current round of negotiations with
[Respondent].

. . . .

The strategy is as follows:

1. Each local will continue to bargain separately with
company management for an agreement which best
meets local conditions.

2. The International will supervise the bargaining proc-
ess in order to meek the following primary bargaining
goals for [the Mobile, DePere, Jay, and Lock Haven]
mills:

* Prevent subcontracting of existing permanent jobs;
* Maintain current premium (overtime) pay for Sun-

days and holidays.
* Keep contract terms (length of contract) com-

parable to existing term.

3. Local union members at each plant will vote on their
contract proposals at times designated by the individual
local unions. These ballots will be held at the Inter-
national headquarters until all four mills have voted.
The voting results will be pooled. Acceptance of the
contract by a majority of all the votes will constitute
approval at any one mill.

This press release was part of a ‘‘media kit’’ which had been
prepared by the Kamber Group, and which also included a
‘‘media statement’’ by Glenn and a financial analysis which
purported to document the UPIU’s position that there was no
economic justification for IP’s concessionary demands.
Glenn’s ‘‘media statement’’ included the following language
(emphasis in original):

At International Paper, the UPIU locals representing
the primary mills negotiate on a mill-by-mill basis.
There is no formal Coordinated bargaining. Yet, in a
sense, the company engages in its own form of coordi-
nated bargaining. In the current round of negotiations,
IP’s contract proposals or agendas have included vir-
tually the same economic concessions for each mill
. . . .

The ‘‘media statement’’ went on to say that the two con-
cessions the UPIU was most worried about were the aboli-
tion of premium pay for Sunday and holiday work, and Re-
spondent’s ‘‘insistence on subcontracting out work in order
to, it claims, cut labor costs.’’ Further, the ‘‘media state-
ment’’ averred:

Each local at the four mills . . . will continue to ne-
gotiate on local issues. The UPIU will supervise the
bargaining process to ensure three (3) primary bargain-
ing goals at all four mills . . . .

When each local’s membership votes on the contract
proposal, the ballots will be forwarded to the Inter-
national and the votes pooled. Acceptance of the con-
tract by a majority of all the dates will constitute ap-
proval at any one mill . . . .

Also on June 16, UPIU President Glenn delivered at a
press conference a prepared statement such the same as the
‘‘media statement.’’ During a subsequent question-and-an-
swer session, Glenn stated, inter alia, that Respondent’s
UPIU-represented employees would be delighted if the mills
would shut down on Sundays; that the UPIU was ready to
negotiate, but was not willing to give up the benefits of 40
years in Mobile; and that the participation of these four mills
would give a ‘‘lot more leverage’’ than would be possessed
by just one mill. He went on to say that the DePere mill
would not start up again until the others had settled. In re-
sponse to a question about whether a local could be com-
pelled to return from a strike when the unsettled issues were
purely local in character, he said that ‘‘we’’ would ‘‘see.’’
In response to another question, he stated that he did not
know how the bargaining was going to end. During a press
interview later that same day or very shortly thereafter, UPIU
International Representative Dan Janssen (whose jurisdiction
included the DePere mill) stated that ‘‘until we get an agree-
ment with all four locations on these 3 issues, we will all
stay out.’’

On June 29, 1987, UPIU President Glenn sent, to every
United States senator and representative from, and every
governor of, the four States where the ‘‘pooled’’ plants were
located, a letter which included the June 16 ‘‘media kit.’’

About late June or July 1987, the UPIU began to explore
the possibility of stimulating Government action against the
struck mills to curb perceived soil, air, and water pollution
from operations by strike replacements. This UPIU activity
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continued until at least mid-April 1988, and for an undis-
closed period thereafter. See International Paper Co. v. Town
of Jay, 928 F.2d 480 (lst Cir. 1991), affg. 736 F.S. 359 (Me.
1990).

The July 1987 issue of the Paperworker, the UPIU’s ‘‘offi-
cial publication,’’ quotes Glenn to the following effect, in
part:

The key issue in the struggle [at Mobile, DePere, Jay,
and Lock Haven] is International Paper Co’s demand
that workers give up their premium pay for Sunday and
holiday work . . . .

As a result of a request to me by the local unions
involved, we have developed a unified bargaining strat-
egy against IP that the locals have agreed to. We have
been forced to adopt this strategy because of the vir-
tually identical economic concessions that the company
is seeking at each of the mills.

Some 700 UPIU members employed at the Moss
Point, Miss., International Paper mill have also now
voted to join the unified bargaining program. They have
been working without a contract since April 1 and are
facing the same concessionary demands.

Under the unified bargaining program, I will super-
vise the contract negotiations relating to the basic issues
the locals have agreed to coordinate their bargaining on.
Local members’ votes on their contracts will be for-
warded to International Union headquarters where the
votes will be pooled. Acceptance of the contract by a
majority of all votes will constitute approval.

An interoffice memorandum from Glenn to his assistants
dated July 14, 1987, described a plan of action ‘‘to improve
coordination,’’ listing various actions or proposed actions on
dates between June 15 and the end of August 1987. Some
of such proposals were implemented, and some were not.

About mid-July 1987, the UPIU began to issue a series of
newsletters each of which was entitled ‘‘The Coordinated
Bargainer.’’ The first of these newsletters, issued between
July 8 and 30, described the June 16 press conference by
UPIU President Glenn at which he ‘‘announced a unified
bargaining strategy designed to maximize negotiating
strength and to stop company demands for concessions.’’
The newsletter stated that the facilities currently involved in
the coordinated bargaining strategy were the Mobile, MOBS
Point, DePere, Jay, and Lock Haven mills. The newsletter
further stated (emphasis in original):

Glenn stated that the UPIU adopted the coordinated
bargaining strategy to counter [Respondent’s] own form
of coordinated bargaining. ‘‘In the current round of ne-
gotiations,’’ Glenn noted, ‘‘[Respondent’s] contract pro-
posals . . . have included virtually the same economic
concessions for each mill.’’ By unifying the contract
ratification process at several mills [Respondent] will
be unable to implement unnecessary concessions at any
one location.

This newsletter, which otherwise substantially tracks the
UPIU’s June 16 press release, was forwarded by Glenn to all
presidents of IP locals under a cover letter dated July 13,
1987, with the request that copies be posted in ‘‘your mill’’

and/or distributed to the membership. The letter stated, inter
alia, ‘‘Under a unified bargaining strategy, five IP locals
have agreed to coordinate bargaining on four key issues: pre-
mium pay, contracting out of jobs, contract length, job [re-
tention] and in addition, we have launched an all-out cam-
paign to take our case to the public and Wall Street.’’

By letter dated July 17, 1987, to the president and finan-
cial secretary of all UPIU locals, the UPIU stated that in sup-
port of the UPIU members locked out at Mobile, and on
strike at DePere, Jay, and Lock Haven, the UPIU executive
board had unanimously agreed to each contribute $200 per
month to the ‘‘special strike fund,’’ to ask every Inter-
national representative to contribute $100 per month though
May 1988, and to ask all locals to increase their monthly
dues by $10 through May 1988. The letter stated that the
members were determined to resist abolition of Sunday and
holiday premium, ‘‘because there is no financial justifica-
tion’’ for such abolition, and thanked the locals which had
already voted to raise money in support of ‘‘this cause.’’
Thereafter, and until at least July 1988, the UPIU attempted
to obtain funds for such purposes from these sources and
from members of locals affiliated with the UPIU, the IBEW,
and other unions.

I. The July 13, 1987 Kosak-Crawford Memorandum
Regarding Maintenance Manning

On an undisclosed date prior to June 21, 1987, IP’s man-
ager of operations, Crawford, instructed BEK Site Manager
Ray Kosak to let BER’s manning decrease through attrition.
By memorandum to Crawford dated July 13, 1987, Rosak
stated that the current BEK maintenance manpower level (in-
cluding supervision) was 220; and that Respondent had pre-
viously wanted that total to fall to 209 through attrition.
Kodak’s letter went on to say:

Having worked under the premise for several weeks,
I have noticed a trend developing which is detrimental
to both I.P. and BEK’s ability to effectively perform
maintenance. Being in a work mode which prohibits re-
placement of workers who quit or are terminated, is
creating a situation in which a foreman is reluctant to
discharge a worker whose performance is marginal, or
for tardiness, etc. At the same time, via attrition, good
workers are leaving and are not being replaced with
good workers. The reluctant crews are, therefore, less
effective and less efficient.

. . . top people are becoming more and more difficult
to find, especially in the instrument and electrical
crafts.

The letter stated that to correct this situation, representa-
tives of BEK and Respondent had decided to effect a layoff
to the desired manpower level (‘‘particular names were sug-
gested for further evaluation and layoff consideration’’) and
thereafter replace individuals as they were separated.
Crawford eventually agreed to this arrangement. The April
1989 complaint alleges that Respondent violated Section
8(a)(5) and (1) by failing to supply this July 13 Kosak
memorandum to the Unions.
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71 The quotation is from R. Exh. 69g, which is bargaining notes
produced by the Unions pursuant to subpoena but whose author is
not shown by the record.

72 See supra, fn. 71.
73 BEK’s third-draft proposal is dated May 8, 1987, about 10

weeks before Perkins’ letter.

J. The July 16, 1987 Bargaining Conference;
Subsequent Events Before Respondent’s Execution of a

Permanent Contract with BEK

At the next Mobile negotiating session, on July 16, 1987,
Vandillon stated:

On May 21st we told you that our proposal from
BE&K far exceeded our expectations and that our in-
tent was to follow through on bargaining on Item No.
11 . . . . Since that time, you have made many re-
quests of us for items you said were pertinent to your
position. Even though we failed to see the relevance of
some of those—we met the requests.

Vandillon went on to say that the Unions had been refus-
ing to discuss item 11 on the ground that they were awaiting
the disposition of the charges filed with the NLRB.
Vandillon stated that those charges had been dismissed, and
that as of that day Respondent was making item 11 part of
the voting package.

Langham asked Respondent’s position on items 1, 2, and
3; Vandillon replied that its position remained unchanged.
Vandillon stated that it was Respondent’s intent to contract
maintenance, and that it was Respondent’s responsibility to
negotiate in good faith the impact and effect of such sub-
contracting. He asked for the Unions’ position on item 11.
UPIU Vice President Langham said that the Unions had ap-
pealed the dismissal of the charges, and that until that appeal
had been disposed of, the Unions were taking the position
that items 1, 2, and 3 were the major issues between the par-
ties. Vandillon said that Respondent was unwilling to wait on
the appeals, that it had a right to bargain on item 11, that
this issue was important to both parties, and that as to item
11 the parties were deadlocked if the Unions were not going
to bargain about it that day. Langham said that the Unions
felt that they still had the right to wait on the appeal of the
dismissal of the NLRB charges; that until the decision on the
appeal, the Unions took the position that items 1, 2, and 3
were the major items standing between the parties; that the
Unions did not ‘‘agree unilaterally that [Respondent had] the
right to add to [Respondent’s] original proposal’’; but that
the Unions would ‘‘have to listen’’ to what Respondent had
to say.71 Vandillon asked whether this meant that the Unions
were not going to address the subcontracting issue. Langham
denied saying that the Unions would not negotiate, and said
that Vandillon was ‘‘putting words in [Langham’s]
mouth.’’72 He further said that he was not saying the parties
were deadlocked on item 11, and that the NLRB had not
ruled that Respondent had the legal right to put it on the
table.

Vandillon asked what role the local committee had, and
quoted portions of the letter written by Funk, chairman of the
joint negotiating committee, rejecting Respondent’ sub-
contracting proposal (see supra, part II,H,9). Langham said
that he had not signed it: Funk said that he himself had.
Vandillon said, ‘‘It is our intent to contract maintenance.
You need to believe that. We are as serious as a breath of

air. We implore you to bargain about the impact and effect
of item 11.’’ Dunaway said that it was ‘‘ridiculous’’ to think
that the Unions were going to agree that Respondent could
contract maintenance; ‘‘Do you think that we are going to
give up 280 jobs? We want to stay alive. You’re going to
get us killed.’’ Langham asked whether Respondent intended
to move the extruder dealt with in item 9; Perkins replied no,
not at this time, but Respondent was looking into it. After
some discussion of insurance issues, Vandillon said, ‘‘I must
reiterate our intent is to contract maintenance. You need to
have input and discuss the alternative and the impact and ef-
fects of item 11.’’ Langham said that whether the Unions
were willing to agree to contract maintenance was ‘‘the silli-
est question a grown man could ask,’’ and that ‘‘we
wouldn’t agree to give up our jobs.’’ Vandillon said that the
parties needed to talk about what would happen to the people
who would be displaced by item 11, and that Respondent in-
tended to contract out maintenance.

The UPIU Coordinated Bargainer issued between July 17
and 19 states, inter alia, ‘‘You are the front line soldiers
fighting for paperworkers everywhere. By getting [Respond-
ent] to stop its totally unjustified concessionary bargaining,
we can stop the other companies, too.’’

By letter to the locked-out employees dated July 20, 1987,
Perkins stated that at the July 16 bargaining session, Re-
spondent had made a revised proposal for a new 3-year
agreement, which revision

amends the company’s May 21 voting package to in-
clude company Agenda Item 11, which gives the com-
pany the right to contract any and all maintenance at
the mill on a temporary or permanent basis.

BE&K . . . has performed maintenance, on a tem-
porary basis, since the lockout began. Our excellent ex-
perience with the organization, both during the lockout
and during the reconfiguration project, has proved to us
that the mill can be maintained efficiently and effec-
tively by contract maintenance.

Almost two months ago, BE&K made a proposal to
continue to perform the mill’s maintenance on a perma-
nent basis.73 Our cost analysis of the proposal indicates
that contract maintenance provides the mill with the op-
portunity to achieve very significant cost reductions,
while providing the high level of maintenance reliabil-
ity needed to successfully operate the mill.

At the request of the Federal Mediation and Conciliation
Service, Gilliland and Oskin met on July 21, 1987, with
UPIU President Glenn, UPIU Vice President Dunaway as
representative of the Mobile mill, and various UPIU rep-
resentatives of the Jay, Lock Haven, and DePere mills re-
spectively. Glenn stated that Respondent had been making an
acceptable level of profits and that it was wrong for Re-
spondent to insist on the elimination of premiums; Dunaway
made some contents on the subcontracting issues. Oskin said
that ‘‘we needed to make these changes as a company—as
an industry serving those mills on a long-term basis.’’

A radio ‘‘spot’’ broadcast by Respondent between July 22
and 26 stated, among other things, that the lockout was the
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74 The quotation is from the testimony of Gilliland, the only wit-
ness who testified about this conversation.

75 Melton, who testified for the General Counsel, was not asked
about this alleged statement.

‘‘Only way to ensure customer service and encourage ratifi-
cation.’’

On July 27, 1987, the UPIU issued a news release stating
that on July 22, the UPIU had sent a letter to 200 securities
and research analysts of the paper and forest industry, alleg-
ing that Respondent’s ‘‘concessionary demands’’ were un-
justified and purporting to document ‘‘management problems
of excessive overhead costs.’’ The previously described
Kamber media kit was attached to these letters and to the
news release. The news release went on to say that the UPIU
had communicated in the last several weeks with leading an-
alysts in the paper industry about the UPIU’s strikes and
lockout, future IP contract expirations in 1987, and Respond-
ent’s finances. The news release claimed UPIU responsibility
for a recent published securities analysis recommending that
investors avoid buying IP stock because of ‘‘unresolved
labor union problems that could cause costly production
loss.’’ The news release further stated that the UPIU was
‘‘supervising negotiations of its four-point coordinated bar-
gaining agenda [including]: 1) maintain premium pay for
work on Sundays and holidays; 2) prevent contracting out of
existing jobs; 3) keep similar length of contract term; 4) all
striking and locked out union members to return to their jobs
upon conclusion of the dispute.’’ The news release referred
to the lockout at Mobile and the strikes at DePere, Jay, and
Lock Haven.

By letter dated July 27, 1987, to the UPIU membership
who worked in IP mills, UPIU President Glenn stated that
by ‘‘taking on’’ IP and its demands for ‘‘totally unjustified
concessions,’’ the members would help all paperworkers to
stop the other paper companies from following suit. The let-
ter gave credit to the ‘‘determined and unified action’’ of
UPIU members in Mobile, Jay, DePere, and Lock Haven for
specified nonconcessionary agreements at two papermills not
owned by IP. Further, the letter stated, ‘‘In the coming
weeks we will expand the battle to every plant in the IP sys-
tem. We will keep up its pressure on the picket lines, in the
courts and legislatures of the nation and in the press. We will
continue to expose [IP’s] unfair, unjustified and arrogant de-
mands.’’

In late July 1987, Perkins asked Gilliland whether he had
any problem with Perkins’ implementing item 11. Gilliland
asked why Perkins wanted to do this ‘‘now.’’ Perkins gave
more than one reason, but the only one described in the
record as having been then given by him was ‘‘the possibil-
ity or the certainty of a significant reduction in the multi-
plier, which would translate to significantly reduced
costs.’’74 Gilliland said that he would have to check with
counsel. After being advised by counsel that Respondent
‘‘could proceed,’’ and because Gilliland considered this to be
a matter of some significance, he advised his superior, Vice
President Oskin, that the intent was to proceed. When
Gilliland telephoned Perkins that counsel had advised it was
all right to proceed, Perkins asked for his interpretation of
the status of negotiations on this decision. Gilliland said that
the parties were at impasse. Gilliland testified that Perkins
wanted to proceed as quickly as possible, that Gilliland sug-
gested that Perkins give the Unions another 10 days to 2
weeks in which to bargain, and that Perkins agreed.

Meanwhile, on July 13, Patrick tried to induce Melton to
agree to reduce the multiplier in the contingency contract
from 1.6 to 1.36 for straight-time hours, the figure contained
in BEK’s May 8 proposal for a permanent contract, effective
the week beginning July 19. Melton refused. On July 21,
Patrick sent Melton a letter which purported to confirm an
alleged agreement by Melton (which Patrick testimonially
admitted they had not reached) on July 13 to make such a
reduction for straight-time hours, and to reduce the multiplier
in the contingency contract to 1.13 for overtime hours (the
figure contained in BEK’s May 8 proposal for a permanent
contract). BEK persisted in its refusal to make further reduc-
tions in the multiplier. About July 27, Perkins telephoned
Patrick that Respondent had made a decision to move for-
ward and to execute a contract on or about August 10; that
Respondent and the Unions were continuing to negotiate; and
that unless Perking advised Patrick otherwise, he could ex-
pect that on about August 10 Respondent would execute a
contract for maintenance. Patrick asked whether he could ne-
gotiate from this posture with BEK; Perkins said yes. There-
after, on July 27, Patrick telephoned Melton and said, ‘‘Al-
though I can’t guarantee you that you will have a contract,
I have been told that we will move forward on or about Au-
gust 10 unless I am advised otherwise. And on the basis of
that, I want those multipliers reduced.’’ Melton said, ‘‘On
that basis, we will move those multipliers, not only for the
straight time but for the premium time,’’ to the levels under
the proposed permanent contract. This was in fact done, at
Patrick’s request retroactive to July 20, 1987, and such re-
ductions were memorialized in a letter from Melton to Pat-
rick dated July 29, 1987. According to Patrick’s testimony,
Melton told them that Melton was willing to make the reduc-
tions retroactive because this was the first time that Patrick
had given BEK an indication that Respondent was going to
move forward with a permanent contract.75 Patrick and
Melton had no discussions about what would happen to the
multiplier if IP and the Unions eventually agreed that there
would not be any permanent subcontracting.

By letter to the Unions dated July 28, 1987, Perking stated
that in response to a request for the Unions on May 21, ‘‘we
promptly provided you with copies of all documents and in-
ternal analyses that provided the basis for the Company’s
proposal’’; before writing this letter, Perkins admittedly had
a copy of all 11 pages of General Counsel’s Exhibit 50. Per-
kins’ letter went on to say that Respondent intended to sign
on August 10 a contract with BEK to subcontract mainte-
nance at the Mobile mill. The letter stated that Respondent
would make itself available to meet with the Unions before
that time to discuss any aspect of the matter. Respondent
mailed to each locked-out employee a copy of this letter
under a covering letter from Perkins dated July 30. The July
30 letter also expressed confidence (which turned out to be
misplaced) that at the conclusion of the pending unemploy-
ment-compensation case, the locked-out employees would
continue to be held ineligible for such benefits.

On July 27, 1987, Gilliland, Oskin, and Georges met with
Glenn and Dunaway at Respondent’s hangar in the White
Plains, New York airport. Glenn talked about, inter alia, Sun-
day and holiday premiums and the term of the contract, but
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76 The Moss Point unit, consisting of 870 employees of whom
about 700 were union members, had ratified on March 31, 1987, an
agreement reached at the bargaining table.

mostly emphasized a desire to retain Sunday premium.
Georges said that Respondent ‘‘had to respond to what was
happening in our market place by making long-term reduc-
tions in the operating cost.’’ After this meeting, Gilliland,
Dunaway, and Glenn flew to Nashville, Tennessee, on a
company plane. Gilliland said that the parties ought to let the
Mobile mill out of the situation, and the parties ought to let
Mobile negotiate a contract and end the lockout and let the
people back to work. Glenn said that it would be impossible
to do that because of the pool, that the 2300 people in the
3 struck mills were always going to outvote the 1260 people
in the Mobile mill. He asked why they should agree to let
the Mobile mill come back to work given the fact that some
significant percentage of the strikers at each struck mill had
been permanently replaced. Gilliland suggested that ‘‘perhaps
a way out of it was to count the Moss Point vote in the pool
since the Moss Point negotiations had come up after the Mo-
bile negotiations.’’76 He received no response to this sugges-
tion. Glenn left the plane in Nashville, but Gilliland and
Dunaway stayed on the plane as it headed for Mobile. Dur-
ing that leg of the trip, they discussed the subcontracting
issues, among others. Gilliland stated that the Unions had not
bargained over the issue and had made ‘‘no proposals what-
soever.’’ He suggested that the parties try to seek a middle
ground on the issue. Dunaway was noncommittal.

By letter to BEK (for Melton’s attention) dated July 21,
1987, ‘‘Re: Contingency Maintenance Mobile Mill,’’ Patrick
stated, in part:

Confirming our telecon of July 13, the Mobile Mill
will implement, week beginning July 19, a schedule of
four-12 hour shifts (Monday–Thursday) and one-8 hour
shift (Friday) for a total of 56 hours. The multiplier for
straight time hours worked is 1.36 and 1.13 for pre-
mium hours worked.

The provision for a minimum fee of $250,000 is not
applicable to this agreement unless International Paper
Company terminates the agreement for other than
cause. Settlement of the labor dispute is agreed as a
cause to terminate without penalty to International
Paper Company. Further, it is agreed that one day’s no-
tice will suffice as notification to terminate without
penalty to International Paper Company.

All other aspects of the present agreement remain as
they are presently being administered.

A statement by UPIU President Glenn in the July 1987
issue of the UPIU’s official publication, the Paperworker, de-
scribed the Mobile lockout and the DePere, Jay, and Lock
Haven strikes. The statement vent on to say:

The key issue in the struggle is International Paper
Co.’s demand that workers give up their premium pay
for Sunday and holiday work. This demand, if agreed
to . . . would result an a wage reduction from 8 to 12
percent . . . for most of the 3,400 workers.

As a result of a request to me by the local unions
involved, we have developed a unified bargaining strat-
egy against IP that the locals have agreed to. We have

been forced to adopt this strategy because of the vir-
tually identical economic concessions that the company
is seeking at each of the mills.

Some 700 UPIU members employed at the Moss
Point, Miss. International Paper mill have also now
voted to join the unified bargaining program [cf. supra,
fn. 76]. They have been working without a contract
since April 1 and are facing the same concessionary de-
mands.

Under the unified bargaining program, I will super-
vise the contract negotiations relating to the basic issues
the locals have agreed to coordinate their bargaining on.
Local members’ votes on their contracts will be for-
warded to International Union headquarters. Acceptance
of the contract by a majority of all votes will constitute
approval.

A UPIU press release issued on August 3, 1987, an-
nounced a meeting on that date in Memphis, Tennessee,
among UPIU leaders representing IP plants, ‘‘to map out
plans for expanding the union’s corporate campaign against’’
IP. The press release stated, in part, that ‘‘UPIU headquarters
is supervising negotiations of its four-point coordinated agen-
da for [the Mobile, DePere, Jay, and Lock Haven] mills. The
agenda includes 1) maintain premium pay for work on Sun-
days and holidays; 2) prevent contracting out of existing
jobs; 3) keep similar length of contract term; 4) all striking
and locked out union members to return to their jobs upon
conclusion of the dispute.’’ The press release announced a
planned demonstration in front of Respondent’s Memphis
headquarters, and quoted Glenn as saying, ‘‘Our meeting and
rally . . . will send an even stronger message to IP head-
quarters that all the employees are solid in their position that
there is no economic justification for I.P.’s concessionary de-
mands.’’ The press release described IP’s concessionary pro-
posals as ‘‘corporate arrogance of the worst kind,’’ and stat-
ed that Glenn would ask union representatives to ‘‘continue
their educational campaign on I.P. mismanagement, solicit
voluntary contributions for locked out/striking members, and
participate in letterwriting, media and other strategy ac-
tions.’’ The proposed rally did in fact take place on August
3. A ‘‘media statement’’ issued by Glenn that same day stat-
ed that as to the four issues specified in the press release,
‘‘Our members agreed to exercise their individual rights for
the collective good by pooling votes.’’

The UPIU Coordinated Bargainer issued between August
6 and 16 quoted Glenn as stating, during an August 3 press
conference before the Memphis meeting (emphasis in origi-
nal):

We are here to say ‘‘NO’’ to corporate arrogance;
we’re here to say ‘‘no’’ to concession demands; and
we’re here to say that if [Respondent] needs to improve
its competitive position it should cut overhead costs,
not workers’ paychecks . . . .

More that 98% of our members continue to hold the
line against unjust concessions . . . every UPIU [mem-
ber] in the IP system closes ranks behind our front-line
soldiers.

Also on August 3, the UPIU tried to make available to tel-
evision and radio stations a 90-second tape which stated that
in the UPIU’s view, there was no economic justification for
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77 Such a proposal was initially made about late April 1987, and
then dropped, by Respondent before the strike began at the Jay mill
on June 16, 1987. Gilliland testified that before he was telephoned
by Perkins in early May about proposing permanent subcontracting
at Mobile, Gilliland was told by the Jay mill manager that he wanted
to make such a proposal in order to save money, and Gilliland told
him to go ahead. During the Jay strike, BEK performed maintenance
work at the Jay mill. The Jay proposal dropped by Respondent in
August 1987 had been tendered after the strike began but on a date
not clear in the record. A maintenance contract proposal submitted
to Respondent by BEK for the Jay mill under a cover letter dated
June 19, 1987, stipulated a 3-year term, but Patrick testified that it
may have been a proposal for a contingency contract.

78 The record contains no explication for Oskin’s opinion in this
respect. A proposal advanced by Respondent to the Unions at Mo-
bile in April 1988 states that in recent years the parties had at-
tempted to deal with high maintenance costs and the level of man-
ning ‘‘By agreeing upon new, more efficient manning systems such
as multicraft.’’ BEK’s May 1987 proposal for a permanent sub-
contract at Mobile had included a proposal for in-plant training to
upgrade single-craft mechanics to multicraft status. As discussed
infra, part II,L, such a BEK program caused some problems when
the maintenance work was permanently subcontracted; all BEK me-
chanics were hired as single-craft mechanics. Gilliland testified that
the decision was reached at Jay not to enter into a permanent sub-
contract with BEK because ‘‘They reached a point in the strike
where they elected to hire permanent replacements for maintenance
rather than enter into a subcontract.’’

79 Respondent’s opening brief (Br. 123) states that the August
1986 agreement ‘‘specifies that in agreeing to train Union personnel
to perform this computer maintenance repair] work on a ‘trial’ basis,
the IBEW was acknowledging that that work could not be consid-
ered bargaining unit work,’’ citing R. Exh. 67 without giving a page
number. Particularly because of Perkins’ testimony, I reject any con-
tention that this claimed IBEW concession would be effected by the
language on p. 1 that Respondent ‘‘proposes on a trial basis the fol-
lowing addition to the collective bargaining agreement . . . . In
making the proposal, the company makes it clear that . . . computer

Continued

IP’s demands. After the resolution of some technical difficul-
ties in preparing this tape, it was beamed by satellite to the
television and radio stations which wanted to pick it up.

The August 1987 issue of the Paperworker described a
UPIU letter to securities and research analysts, stated that
some of them later discouraged investment in IP stock,
quoted certain portions of Glenn’s August 3 ‘‘media state-
ment,’’ and described the August 3 Memphis demonstration
as involving picketing and chanting of slogans, including
‘‘Enough is enough.’’ Glenn was quoted as telling newspaper
reporters, ‘‘We are here to say ‘NO’ to corporate arrogance;
‘NO’ to unjustified concession demands; ‘NO’ to bloated
overhead; and to let the company know that we stand behind
our locked out and striking brothers and sisters’’ emphasis in
original). The Paperworker further stated, ‘‘[M]embers
agreed to coordinate bargaining on’’ the issues described in
the August 3 press release and media statement.

On August 5, 1987, Respondent dropped its proposal at
the Jay mill to permanently subcontract all maintenance
work.77 By memorandum dated August 10, Oskin advised
Respondent’s managers that Respondent had taken this action
‘‘in an effort to achieve a ratification by the striking employ-
ees. It was felt that other solutions to the maintenance cost
problem exist at [Jay], since the mill does not have
multicraft, and that we can achieve savings through greater
flexibility that may equal or exceed the proposed savings
through subcontracting.’’78 Perkins received this memoran-
dum the following week, and distributed it to his ‘‘lead
team.’’

A letter dated August 6, 1987, under the letterhead of and
signed by the joint bargaining committee for all the Unions,
advised the membership, in part, that at the August 3 Mem-
phis meeting of UPIU affiliates which contracted with Re-
spondent,

Wayne E. Glenn addressed the situation at Mobile,
Lock Haven, DePere, and Jay, saying ‘‘The pool will
get deeper and wider; it won’t dry up.’’ As even more
contracts expire [Respondent] just realize we are
united! The solidarity and support expressed by our fel-
low members at Memphis gives us much confidence
that thru our joint efforts we can overcome the unneces-
sary concessionary demands by [Respondent]. [Empha-
sis in original.]

K. The ICS Documents

Among the tasks traditionally performed by the instrument
electricians (IEs) in the bargaining unit is field instrumenta-
tion work. About late 1985, Respondent installed some
equipment, referred to in the record as ROLM or ROM
equipment, which replaced individual field instrumentation
devices over which the IBEW had jurisdiction. Respondent
initially assigned the repair and maintenance of this equip-
ment, which work is referred to in the record as ‘‘ICS II
work,’’ to personnel employed by Instrument Control Serv-
ices (ICS), a group which performs maintenance work and
construction work for companies in the instrument and elec-
tronics field, including computers. Later, Respondent as-
signed the work of maintaining and repairing the ROLM sys-
tem to its own engineers, who were not in the bargaining
unit.

In August 1986, Respondent (through Perkins) and the
IBEW entered into an agreement under which, ‘‘during the
period of this agreement,’’ Respondent undertook to train a
limited number of IEs, to be selected by it, in maintaining
and repairing the ROLM equipment. Page 2 of this agree-
ment states that the work rules negotiated under ‘‘this agree-
ment [supersede] any existing rules, past practice, grievance
settlements, or language in the Labor Agreement or ‘A report
to our employees’ which are in conflict with them . . . .
Layoffs that may occur, either temporary or permanent, will
be handled under the current labor agreement . . . no griev-
ance concerning computer equipment maintenance and repair
or other provisions of this agreement will be filed during the
period of this agreement.’’ Perkins testified that he and the
IBEW agreed that when this training was completed, the
people who were the trainees would be members of the bar-
gaining unit. In view of this testimony and the quoted lan-
guage of the agreement, I infer an agreement that employees
who were covered by the 1983–1987 bargaining agreement
before beginning their training under the August 1986 agree-
ment would continue to be covered by the 1983–1987 bar-
gaining agreement during their training and after they started
to perform the work they were being trained for; and that the
1983–1987 bargaining agreement and the August 1986
IBEW agreement were coterminous.79 The August 1986
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equipment maintenance is not now and will not be work that is ex-
clusive to the unit . . . is and will continue to be work that may
be contracted to third parties . . . is and will continue to be work
that is performed by exempt employees.’’

80 Although still in Respondent’s employ, Hayes did not testify.
My finding as to the date of preparation is based on Parnell’s initial
testimony. Parnell thereafter testified that Respondent did not look
at ICS’ letter proposal, dated August 6, 1987, until 2 or 3 weeks
after receiving it, and that Hayes’ analysis was not prepared until
after that. It seems unlikely that after pressing ICS on August 5 for
a proposal no later than August 6, Respondent would thereafter have
waited for 2 or 3 weeks before reading it. Moreover, an entry on
the Hayes document which states ‘‘Training scheduled for week of
8/17’’ indicates that the document was prepared before August 17.

agreement is referred to in the record as the ‘‘CIE’’ com-
puter instrument electricians agreement, and the trainees are
referred to as ‘‘CIEs.’’ The work for which the CIEs were
being trained is referred to in the record as the ‘‘ICS II’’
work. When Respondent began the lockout in March 1987,
the CIE training had been substantially completed, and the
CIE’s were actually performing the field instrumentation
work on the ROLM equipment, but they had not yet assumed
the CIE maintenance work on this equipment, which mainte-
nance work was being performed by nonunit mill engineers
on Respondent’s payroll.

In early January 1987, ICS sent Respondent a proposal, re-
ceived in evidence as General Counsel’s Exhibit 38a, which
set forth in dollars and cents what ICS would charge for
maintaining and programming of Accu Ray and Measurex
computer systems in the mill; this work is referred to in the
record as ‘‘ICS-I’’ work. Respondent accepted this proposal
later that month. The contract thus created is referred to here
as the ICS-I contract. Before being contracted to ICS, the
ICS-I work had been done by the vendors themselves. Unit
personnel had never performed this work, and were not capa-
ble of doing so.

Shortly before Respondent locked out its Mobile employ-
ees, ICS began to perform ICS-I work pursuant to the ICS-
I contract. After Respondent began the lockout, some of the
ICS personnel employed under this contract did other work
to keep the mill running, including bargaining-unit work. In
about May 1987, Respondent had ICS provide Respondent
with two additional day technicians in order to enable Re-
spondent’s own personnel to train the temporary production
replacements.

When Respondent began the lockout, Respondent’s own
mill engineers, who had been performing the maintenance
and repair of ROLM equipment located in the mill, also
began or resumed the performance of that part of the ICS-
II work (the ROLM field instrumentation work) which before
the lockout had been taken over by the CIE’s. In order to
free the mill engineers for other work, Respondent about a
week or two before June 1 asked ICS for a proposal to per-
form the ICS II work. This proposal, introduced into evi-
dence as General Counsel’s Exhibit 38b, was received by
Respondent a day or two after June 1; and resulted in the
execution on June 15, 1987, of a contract between Respond-
ent and ICS, received into evidence as General Counsel’s
Exhibit 38c, for the performance of the ICS-II work. The
contract was terminable at will, although funds were initially
committed for a 3-month period. Patrick testified that he sub-
stituted the ‘‘terminable-at-will’’ provisions for the duration
provisions in the proposal from ICS because, when this ICS
contract was executed, Respondent was still under a contin-
gency contract with BEK and, therefore, could not perma-
nently subcontract the CIE work. IBEW Local 1315 Presi-
dent Lynch credible testified to the belief that the June 1987
contract with ICS (which he did not see until at least October
1988) could have been intended to cover all maintenance
work within the IBEW’s jurisdiction. After inspecting a June
1987 purchase requisition making ICS as vendor, Parnell tes-

tified that the agreed-on rates under the June 1987 ICS-II
contract were $44,292 a month—that is, $531,504 a year.

Before August 1987, Louis C. Walker was Respondent’s
manager of operations, who is responsible for maintenance
and production at the mill and is something akin to an assist-
ant mill manager. Respondent’s reply brief states (Br. 75),
‘‘It is . . . to be expected that in deciding the vital question
of whether to permanently subcontract, Perkins would turn to
and consult with those high-level management people . . . in
a position to assess all aspects of that issue—namely, Assist-
ant Mill Manager Walker . . . .’’ Because the ICSII contract
was a high-cost contract, on an undisclosed date prior to Au-
gust 5, 1987, Walker directed Parnell to request proposals
from ICS which would lead to a lower cost for performing
the ICS II work. On August 5, 1987, an ICS representative
met with Parnell, his immediate subordinate David Hayes
(Respondent’s supervisor of technical services), and Re-
spondent’s manager of purchasing stores. No BEK represent-
ative attended the conference; Parnell testified that at this
point, because of ICS’ perceived superior expertise, Re-
spondent was not considering having BEK handle this work;
‘‘We had earlier on decided that we would have ICS handle
the work, back when the decision was made to contract
maintenance.’’ What appears to be Hayes’ notes during this
conference state (inter alia; emphasis in original), ‘‘Asked for
quote by Thurs. 8/6 P.M. NO Reference to ‘Lockout,’ ‘CIE,’
etc. Reference temporary or on an annual basis. As separate
item, address possible consolidation of ICS I and ICS II.’’
By letter dated August 6, 1987, and received in evidence as
General Counsel’s Exhibit 38d, ICS offered Respondent sev-
eral pricing options. For the performance of the ICS-II work
only, the estimated yearly billings were about $496,000 for
a 1-year contract; $492,000 for a 2-year contract; and
$482,000 for a 3-year contract. In addition, the letter offered
performance of both the ICS-I and the ICS-II work at an es-
timated yearly billing of about $491,000 for a 2-year con-
tract, and $482,000 for a 3-year contract, plus, in each case,
about $55,000 a year to cover the cost of an assistant man-
ager; General Counsel’s Exhibit 38e (see infra) states that the
existing contract for ICS-I work was due to expire by its
terms at the end of 1988.

A few days after Respondent received ICS’ August 6 let-
ter, Hayes prepared an analysis, received in evidence as Gen-
eral Counsel’s Exhibit 38e, which described the work being
done by the ICS-I and ICS-II groups and how they could be
merged together.80 This analysis concluded, inter alia, that
ICS had erred in estimating as $496,430.20 the cost of a 1-
year agreement limited to ICS II work, and estimated that
cost as $423,556. Page 1 of General Counsel’s Exhibit 50,
which was at least allegedly prepared on May 9 and was re-
ceived by the Unions on May 27, lists under ‘‘Other costs’’
of subcontracting to BEK ‘‘ICS (CIE replacement) . . .
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81 This testimony that the August 11 contract with BEK precluded
a permanent contract between Respondent and ICS covering the
ICS-II work leads me to conclude that Hayes completed his analysis
of ICS’s August 6 proposals for a permanent contract as to ICS-II
work before Respondent executed the permanent contract with BEK.

82 As previously noted, Perkins elsewhere testified that Respondent
had subcontracted the ICS-II work to ICS rather than BEK because
of ICS’ perceived greater enterprise.

83 However, BEK’s contract proposal also provided. ‘‘The transi-
tion period from the present escaped labor force to the trained busi-
ness as usual’ labor force will take place over a 3 year period . . .
we would pay [subsistence] to the out-of-town workers while we are
acquiring a local labor force.’’

84 The $33 million expenditures called for over the 3-year life of
the contract far exceeded the commitment authority of either C. L.
Collins ($5 million), who actually signed the contract on August 11,
or his immediate subordinate Patrick ($1 million). However, under
Respondent’s practice, Collins and Patrick had authority to sign con-
tracts which exceeded their commitment authority but included can-
cellation clauses (as did the BEK contract); thereafter, and before ac-
tual expenditures under the contract exceeded the signatory’s com-
mitment authority, he was expected to obtain approval from a supe-
rior with commitment authority sufficient for the life of the contract.
The BEK agreement was approved by such a superior, D. I. J.
Wang, on September 11, 1987. Respondent’s board of directors rec-
ommended to the stockholders Wang’s election to that board at the
May 1988 stockholders’ meeting.

423,948.’’ Patrick testified that Parnell developed this figure
by using the hourly rates under the ICS-I agreement, ‘‘which
was a permanent agreement,’’ and the projected number of
people. Parnell testified that this figure was a ‘‘ball park fig-
ure’’ for the performance of the ICS-II work by subcontrac-
tors and that it was derived from the cost of the ICS-I con-
tract. Patrick testified that when the cost analysis was pre-
pared, ‘‘we’’ were contemplating subcontracting the CIE
work on a permanent basis.

Inferentially after receiving ICS’s August 6 optional pro-
posals for a contract of at least a year’s duration but any one
of which would otherwise be cheaper than the June 1987
ICS-II contract, and inferentially after Hayes prepared an
analysis showing an even greater saving than ICS’ optional
proposals suggested (see infra, fn. 81), Respondent signed on
August 11, 1987, the contract with BEK calling for perma-
nent subcontracting of maintenance work, not including,
however, any of the work then being performed by ICS. Per-
kins testified that once that contract had been signed with
BEK, (1) it was almost automatic that the ICS II work would
be done by a contractor, and (2) from a business standpoint
the contractor would be BEK. Perkins explained that it
would make no business sense to carve out 2 or 3 percent
of the total maintenance for Respondent’s own employees
while a contractor was responsible for all the rest of the
maintenance, or for Respondent to get involved with two
contractors rather than BEK alone.81

On October 1, 1987, Respondent extended the June 1987
ICS-II contract (G.C. Exh. 38c) for an additional 0–3
months. Patrick testified that it was decided, by someone
whose identity he could not recall, to extend the June 1987
ICS contract (which he characterized as a contingency con-
tract), rather than to sign a long-term contract with ICS, be-
cause ‘‘We wanted unit responsibility eventually.’’ After this
extension, Patrick for the first time engaged in discussions
with BEK and ICS about subcontracting the ICS-II work
through BEK. ICS continued to perform under the extended
contract with Respondent until November 2, 1987, when ICS
began to perform this same work under contract to BEK.
ICS’ billing rates as to the working manager were the same
($1,061.60 per week) under both contracts. ICS’ billing rates
to BEK were lower than to Respondent as to day technician
($21.83 straight time and $30.14 overtime, as compared to
$24.09 and $32.43) and shift technician ($23.20 straight time
and $30.65 overtime, as compared to $24.89 and $33.49).
However, Respondent had to pay BEK a 5-percent markup
on these rates. Perkins testified that it was he who decided
(after conferring with Gilliland ‘‘to see if it was okay’’) to
subcontract the ICS-II work through BEK rather than directly
through ICS. Perkins further testified that Respondent could
probably have obtained some kind of cost savings by merg-
ing ICS-I and ICS-II, but that the decision to subcontract
through BEK ‘‘delayed’’ the ability to effect the merger. He
went on to testify, ‘‘Possibly at a later date as things went
along, we could figure out a way of doing it and getting
these savings . . . . But . . . the cost of doing this work

was not the driving force of getting it done. It was the qual-
ity of work and the assurance that we were going to get reli-
able work done.’’82

The April 1989 complaint alleges that Respondent violated
Section 8(a)(5) and (1) by failing to supply the Unions with
General Counsel’s Exhibits 38a through 38e.

L. The Execution of the Permanent Subcontract with
BEK on August 11, 1987

Patrick testified that about July 27, 1987, Perkins told him
that Respondent had made a decision to go forward with a
permanent contract, and that Patrick could anticipate execut-
ing the contract about August 10 unless Perkins told him
otherwise. Respondent’s information line between July 31
and August 7 stated, inter alia, that since May 21 two nego-
tiating sessions had been held ‘‘for the specific purpose of
bargaining over the decision to subcontract and its effects.’’
This information line further stated that BEK ‘‘has per-
formed maintenance at the mill on a temporary basis during
the lockout. Mill Manager Ken Perkins said, ‘Our excellent
experience with contract maintenance during this period has
proven to us that the mill can be maintained efficiently and
effectively in this manner.’’’ About August 8, Patrick re-
viewed BEK’s proposed contract for permanent maintenance,
including a provision stating, ‘‘the parties recognize that
[BEK] will incur substantial mobilization expenses. Accord-
ingly, a minimum fee of $250 thousand will be paid to
[BEK] on the effective date of this Agreement.’’ Patrick tes-
tified to the belief that this payment was intended to com-
pensate BEK for recruiting, and that it was inapplicable be-
cause BEK was already in place.83 Although on or about Au-
gust 9 Patrick asked Melton to change what Patrick
testimonially described as ‘‘two or three words that I thought
were out of place [and] didn’t have anything really to do
with cost,’’ he did not ask Melton to delete the clause calling
for a $250,000 payment by Respondent on execution. Melton
made the requested changes, and in consequence the perma-
nent maintenance contract was signed on August 11, 1987,
rather than on August 10, 1987, as initially planned.84 With
exceptions material here, that contract entitled BEK to retain
the $250,000 mobilization fee if Respondent terminated BEK
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85 Patrick, who is Respondent’s manager of contracted services,
testified as a witness called by the General Counsel that although it
is his responsibility to comply generally with policy and procedure,
he did not ask for competitive bids; he did not check to see why
there were no other bids on this contract; he did not know why com-
petitive bids were not asked for; nobody told him that it would be
unnecessary under the circumstances to ask for competitive bids; he
made no conscious decision whether to request bids from other con-
tractors; and he assumed from Perkins’ statement that ‘‘we were
going forward’’ as of a certain date, that the permanent contractor
would be the contingency contractor. He gave essentially conjectural
testimony, which was informed by his knowledge of Respondent’s
corporate culture and which he amplified when later called by Re-
spondent as a witness, that nobody else asked for competitive bids,
or told him to ask for competitive bids, because the contractor was
already in place doing contingency work and would not need to go
through the ‘‘learning curve’’ which would be needed by rival bid-
ders; ‘‘and we make judgments based on those considerations. And
under those circumstances, I wouldn’t competitive bid it.’’

within 3 years. As discussed infra, in April 1988, about 9
months after the execution of the permanent maintenance
contract, Respondent asked BEK to agree to rescind that con-
tract in order to try to avoid issuance of an NLRB complaint
against Respondent. BEK agreed. As of October 17, 1989,
Respondent had never paid the $250,000 mobilization fee.
Patrick’s letter to Melton dated July 21, 1987, purporting to
confirm an agreement which had not yet been reached to re-
duce the straight-time multiplier under the contingency con-
tract to the rate set forth in the permanent contract, had stat-
ed in part, that the ‘‘provision for a minimum fee of
$250,000 is not applicable to this agreement unless Inter-
national Paper terminates the agreement for other than
cause’’; the contingency contract called for a minimum fee
of $100,000. Patrick’s July 21 letter had further stated that
‘‘Settlement of the labor dispute is agreed as a cause to ter-
minate without penalty’’ to Respondent; such a provision is
not included in the permanent contract, but the contingency
contract was effective by its terms ‘‘for one year, or until the
cessation of the current labor dispute existing at . . . Mobile
mill is resolved, at owner’s option,’’ with any unexhausted
minimum fee creditable to BEK work at other mills. Con-
trary to Respondent’s standard procedure of requesting bids
from three companies for contract maintenance service, Re-
spondent did not request any bids from any other companies
for such service before executing the permanent maintenance
contract with BEK.85

A letter from IP Vice President Oskin to Respondent’s
managers dated August 10, 1987, stated, inter alia, that the
Jay strikers had largely been replaced and Respondent was
taking the bargaining position that these replacements were
permanent; that striker replacements at Lock Haven (with a
normal complement of 700) exceeded 250 ‘‘and hiring con-
tinues’’; and that by the end of the week, DePere would have
entirely replaced its striking work force. The letter further
stated that Respondent ‘‘will sign a contract today’’ with
BEK for ‘‘permanent maintenance of the [Mobile] mill . . .
the effects of the decision to subcontract are subject to bar-
gaining if the union wishes to do so.’’

Perkins testified that it was he who decided on August 10
or 11, in conjunction with his immediate superior (Vice
President Smith) and Gilliland, that Respondent should exe-
cute, and begin to operate under, the August 11, 1987 perma-
nent contract. He testified that he made this decision in order

to save money with respect to the performance of mainte-
nance work during the lockout (see infra, fn. 132).

Perkins testified that when Respondent and BEK executed
the contingency contract on August 11, ‘‘We knew that there
would be a transition period from BE& K going from a tem-
porary work force to a permanent work force and a lot of
changes. That was something that would require two or three
months.’’ The parties continued to operate under some sig-
nificant aspects of the contingency contract for some period
thereafter. Perkins testified that during this period, BEK had
to find out from its current work force who was interested
in working under a permanent contract, and to test them in
order to determine whether they were qualified to work as
permanent employees for BEK. He further testified that on
a date which he described as ‘‘shortly after we signed the
permanent contract,’’ Respondent and BEK ‘‘agreed that we
thought they were being too tough on qualifying their people
because they were requiring more of their people from a
skills standpoint than we required. And we felt like they
were rejecting good people who were doing a good job in
the mill.’’ Accordingly, he testified, Respondent agreed that
until about January 1988 BEK could continue to pay all of
its mechanics, whether single-craft or multicraft, the $12–50
hourly contingency-contract rate which the BEK permanent
contract specified for multicraft mechanics only, in order ‘‘to
give [BEK] time do all the testing and to assure that a guy
could, in fact, perform skillfully in three skills or three crafts
as opposed to a single craft.’’ Perkins further testified that
after early January 1988, a BEK employee who wanted to
stay as a single-craft mechanic with the idea of training later
to develop the other crafts would have his pay reduced from
$12.50 to $11.50 an hour; that some BEK mechanics quit in
anticipation of this pay cut; and that Respondent knew that
when the pay cut was actually effected, some of the remain-
ing BEK mechanics would leave for other jobs. He went on
to testify that for this reason, when the ‘‘moratorium’’ agree-
ment was reached, some ‘‘extra people were on the payroll.’’

The man camp stayed on site until shortly after October
1, during which period Respondent continued to pay the ex-
penses associated with the man camp, including beer, sodas,
snacks, meals, and trailer rental. Crawford testified that Re-
spondent and BEK ‘‘understood with a permanent contract
we did not have to provide the perks of a man camp in order
to retain the personnel.’’ Crawford further testified that in
mid-August 1987 the scheduled overtime was decreased by
4 hours, and that in October 1988, the scheduled hours went
to 40. Perking testified that 5 months after the permanent
subcontracting agreement was signed, BEK did not have all
of its permanent employees at the site; ‘‘A lot of them had
relocated, and they had hired some local people. But they
still had some people who were leaving as the moratorium
was coming on them, and they would actually have taken a
cut in pay.’’ Perkins further testified that as of January 1988,
BEK had put on about 20 people for shift coverage (that is,
for work on other than the day shift) because not enough
BEK employees were at that time living in the Mobile area.
According to a memorandum to Perkins from Respondent’s
maintenance expert W. R. Lecky, III, dated February 19,
1988, and received into evidence without objection or limita-
tion, cost of the BEK maintenance personnel come from the
construction industry. The memorandum further stated that
too much turnover in the lubrication crew caused it to be not
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86 Although BEK had performed the lubricating work immediately
after Respondent locked out its employees, at BEK’s request Re-
spondent began performing this work with its own employees in
about June 1987. This arrangement continued until September 1987,
when BEK transferred to its own payroll the IP employees who had
been performing the lubricating work.

87 Absent an extension, the appeal had to be received by the Gen-
eral Counsel in Washington, D.C., on or before July 21, 1987. The
record fails to show the date of the UPIU’s appeal.

fully effective, resulting in lack of lubrication, and contained
certain specific recommendations for lubrication, including
‘‘need stabilized personnel.’’86 Crawford’s notes show that at
least as of early February 1988, Respondent was still having
difficulties in arranging for training BEK mechanics (all of
whom had hired in as single-skill mechanics) in multicraft
skills. In connection with the preparation of the May 1987
cost study, Colley testified that Respondent did not want sin-
gle-craft mechanics, and wanted to continue to operate with
multicraft mechanics.

Gilliland testified that item 11 was implemented on Au-
gust 10 or 11, as opposed to June 10 or July 10, partly be-
cause ‘‘we wanted to allow plenty of time for bargaining,’’
and partly because Respondent wanted to see the outcome of
the UPIU’s May 21 charge alleging, inter alia, that Respond-
ent unlawfully locked out employees, threatened them with
permanent replacement, and proposed as a mandatory subject
of bargaining that the bargaining unit be changed. As pre-
viously noted, this charge was dismissed by the Regional Di-
rector on July 7, more than a month before the implementa-
tion. However, the UPIU’s administrative appeal was not de-
nied until September 30, more than 6 weeks after the imple-
mentation.87 The denial of the appeal stated, in part

The evidence did not establish that the Employer threat-
ened locked out employees with permanent replace-
ments, and its employment of temporary replacements
during a lawful lockout is privileged under the Board’s
decision in Harter Equipment, 280 NLRB [597] (1986)
[affd. 829 F.2d 458 (3d Cir. 1987) (Harter I)].

Further, the Employer’s [proposal], based on its ex-
perience during the lockout, to . . . subcontract all
maintenance work based on a cost analysis was a man-
datory subject of bargaining and did not involve a
change in the scope of the unit.

M. Events Between the Execution of the Permanent
Subcontract and the Substitution of Vandillon at

the Bargaining Table

At the Unions’ request, a negotiating session was held at
Mobile on August 24, 1987. UPIU Vice President Langham
asked whether Respondent had signed ‘‘a contract’’ with
BEK to contract all maintenance work at the Mobile mill.
Perkins said yes, Langham said, ‘‘Then we request a copy
of that contract.’’ He gave Respondent a letter dated August
24, signed by Langham and addressed to Perkin which stat-
ed, ‘‘In order to evaluate the Union’s bargaining position, we
are hereby requesting copies of all signed contracts between
[Respondent] and BE & K, for contracting out [Respond-
ent’s] maintenance work.’’ Then, Langham said, ‘‘We offi-
cially request a signed copy of that contract by this letter.’’
Vandillon said that the Unions already had it. Langham accu-

rately said that all the Unions had was the BEK proposal.
Vandillon said that the two documents were virtually the
same (as in fact they are). According to Respondent’s bar-
gaining notes, as to the Unions’ request for the permanent
BEK contract, Vandillon said ‘‘we’ll see about [it]. I’ll check
and see what we can do with it . . . if we can comply, we’ll
mail it to you’’ or otherwise deliver it. According to the bar-
gaining notes received in evidence as Respondent’s Exhibit
69(h), which were supplied by the Unions pursuant to sub-
poena and appear to be in the handwriting of UPIU Local
337 Representative Thomas, Vandillon said, ‘‘We will get
with you if we comply with the request.’’

Langham asked whether Respondent’s execution of the
contract meant that Respondent had ‘‘replaced maintenance.’’
Vandillon said that the people had not been permanently re-
placed, that Respondent had contracted that portion of the
work. Langham asked, ‘‘are you saying that you do not have
work for these people?’’ Vandillon said, ‘‘As it stands today,
that is correct. I understand where you are coming from. The
argument is that you can’t replace permanently during a
lockout.’’ Dunaway profanely asked what the difference was.
Vandillon said, ‘‘We do not have a situation where we’ve
hired permanent replacements on [Respondent’s] payroll to
perform maintenance.’’ He further said that Respondent had
tried to bargain about the matter for months, the parties had
reached impasse, and Respondent had implemented the item.
Langham asked whether, if the parties reached a settlement
under items 9 and 11, the maintenance people would have
a job. Vandillon replied, ‘‘No, not under the contract.’’
Langham said, ‘‘Then I request the meeting be adjourned’’;
Perkins testified that Langham ‘‘used to do that occasion-
ally.’’

The meeting nonetheless continued. UPIU Local 1940
President Howell made angry remarks about Respondent’s
perceived failure to appreciate the Unions’ concessions be-
fore the most recent contract, perceived unduly generous
treatment of persons who were performing unit work during
the lockout, and perceived unpopularity in the community;
and stated that Respondent’s only reason for executing the
permanent contract was ‘‘we didn’t shut that place down in
1983. You think you can do anything you want now.’’ Then,
Dunaway asked Vandillon whether Respondent was prepared
to give the Unions a copy of ‘‘the contract’’ that day.
Vandillon said that Respondent would try to provide it
promptly. Howell asked what was going to happen to Re-
spondent’s locked-out maintenance employees. Vandillon
said that Respondent had tried for 3 months to get the
Unions to bargain about the impact and effect of the sub-
contracting, and that the Unions had refused Respondent’s
request. Langham said that this was a ‘‘damned lie.’’ IBEW
Local 1315 President Lynch repeatedly asked whether
‘‘maintenance jobs [had] been permanently replaced.’’
Vandillon repeatedly said that the jobs had been contracted.
UPIU Local 2650 President Funk said, ‘‘How in the hell do
you ever expect to get an agreement out of this now?’’
Vandillon said that this had evolved over a long period of
time, and that Respondent had asked the Unions time and
again to discuss the impact and effect of the subcontracting.
Dunaway said, ‘‘You want us to bargain on how to replace
people?’’ IBEW Representative Coleman asked whether Re-
spondent could give the Unions a yes or no on whether
maintenance jobs had been permanently replaced. Vandillon



1318 DECISIONS OF THE NATIONAL LABOR RELATIONS BOARD

88 As shown supra, part II,G, management witnesses testified that
the cost analysis was prepared by Respondent before it received the
‘‘complete BE&K proposal.’’

said that these questions did not lend themselves to a simple
yes or no answer, that Respondent had bargained to impasse
over the right to subcontract, that Respondent had told the
Unions it would sign ‘‘a contract,’’ that it did sign ‘‘a con-
tract,’’ and that Respondent had a right to contract mainte-
nance. Langham said it was a ‘‘lie’’ that the parties had bar-
gained to impasse. Vandillon said that BEK was performing
maintenance at the mill; but, when Dunaway asked whether
BEK was replacing ‘‘our mechanics,’’ Vandillon replied,
‘‘No, they’re not on our payroll. There is a difference . . . .
They are not an employee of TP.’’

On August 26, 1987, Respondent put on its information
line, in connection with the subcontracting of maintenance,
the message, inter alia, ‘‘IP has acknowledged since the In-
troduction of Item 11 in May, its obligation to bargain over
the subcontracting decision and its effect and impact . . . .
We promptly furnished to the unions, upon request, all writ-
ten documentation that we had in support of the subcontract-
ing proposal, including the complete BE&K proposal and our
internal analysis of it.’’88 On August 28, 1987, Respondent
put on its information line the message that because about
280 hourly employees were involved in maintenance work in
the mill, about that number of jobs would be eliminated as
a result of Respondent’s contract with BEK. The message
further stated, in response to the question about what would
happen to the maintenance employees, that ‘‘currently, under
the terms of the expired labor agreement, maintenance em-
ployees could use their applicable seniority to bump-back
into base-rate jobs.’’

Under a cover letter dated August 31, 1987, the Unions re-
ceived from Respondent a copy of Respondent’s August 11,
1987 permanent contract with BEK.

A September 2, 1987 letter from Glenn to IP strikers, after
giving Labor Day greetings, expressed his intention to march
with the Mobile workers. The letter further stated that 91
percent of ‘‘our contracts’’ nationwide preserved premium
pay, and that he was ‘‘confident we will continue to pre-
vail.’’ The letter further described a ‘‘new spirit of solidar-
ity’’ involving voluntary dues assessments to assist the strik-
ers, and concluded by saying, ‘‘together we possess the
power and strength to win.’’

The UPIU Coordinated Bargainer issued about Labor Day
includes an ‘‘op ed piece’’ by UPIU President Glenn which
had been submitted to newspapers in states where UPIU
members were on strike against Respondent. That ‘‘piece’’
expressed the belief that workers were entitled to be com-
pensated for inability to worship or celebrate holidays with
their families because Respondent had scheduled them to
work on Sundays or holidays. Glenn further said, ‘‘Through-
out the negotiations, we have been ready to compromise on
a lot of issues. But at some point, you can’t compromise
your basic beliefs.’’ Similar views were expressed by Glenn
in an article which appeared in a Mobile newspaper on Sep-
tember 9.

A Labor Day (September 7, 1987) speech in Mobile by
UPIU President Glenn included the following language:

The International Executive Board launched a cor-
porate campaign against International Paper Company
earlier this year.

We have . . . adopted an innovative bargaining strat-
egy as part of our corporate campaign. So far members
of our UPIU local unions at five IP mills [Mobile, Jay,
DePere, Lock Haven, and Moss Point] have . . . agreed
to this unified bargaining strategy which is designed to
maximize our negotiating strength.

Under this program, each local is continuing to bar-
gain separately with IP management for an agreement
that best fits its local conditions. However, I have
agreed to supervise the negotiations on the primary
goals that the locals have agreed to coordinate on.

These primary goals consist of holding onto our pre-
mium pay for Sunday and holiday work, preventing the
subcontracting of existing jobs, keeping the length of
the contract comparable to the existing term in each lo-
cation; and protecting the jobs of all of our members
who are out on strike.

. . . .
Under this coordinated strategy, when each local

eventually votes on a contract proposal, the votes will
be forwarded to headquarters and the votes pooled. Ac-
ceptance of this contract by a majority of all the votes
will constitute approval at any one mill.

About mid-September 1987, as part of the UPIU’s ex-
panded corporate campaign, the UPIU sent letters to IP’s
customers telling them that their orders might be interrupted
or delayed because of alleged production problems due to the
fact that Respondent’s current active work force consisted
partly of replacements for strikers or locked-out employees.
At about this same time, Glenn sent to the members of Re-
spondent’s board of directors letters which stated, in part,
that the UPIU’s ‘‘solidarity stems from the belief that the
concessions demanded by your company’s management are
totally unjustified by the economic reality.’’ The content of
these letters was summarized in the September 1987 Paper-
worker. At about this same time, the UPIU encouraged the
membership to write to the members of the IP board of di-
rectors; a UPIU Coordinated Bargainer listed their names and
addresses and provided suggestions as to what these letters
should say. At about this same time, a letter from Glenn to
about 200 investment analysts, for the purpose of affecting
their assessment of IP’s stock ranking, described alleged eco-
nomic problems at IP, assertedly resulting in part from the
work stoppages at Mobile, DePere, Jay, and Lock Haven.
The letter concluded by saying, ‘‘UPIU members stand ready
to return to work and help International Paper regain its rep-
utation for a quality product delivered on-time. But we refuse
to accept unjustified concessions.’’ Copies of this letter were
attached to a UPIU press release dated September 16, 1987,
which also stated that ‘‘UPIU is supervising negotiation of
its four-point coordinated bargaining agenda.’’ The letters re-
ferred to in this paragraph were also described in a UPIU
Coordinated Bargainer issued between August 25 and Sep-
tember 14, 1987, which also untruthfully alleged that during
the August 24 bargaining session, Respondent had ‘‘refused’’
to tell union negotiators whether a maintenance contract had
been signed with BEK.
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About early or mid-September 1987, the Kamber group
prepared a videotape which the UPIU distributed, at least on
request, throughout the fall of 1987 and, perhaps, into the
spring of 1988. This videotape, which includes the 90-second
tape released a few weeks earlier (see supra, part II,J), con-
sists mostly of a speech by UPIU President Glenn. Glenn
stated that the August 3 Memphis meeting decided to expand
the corporate campaign to all IP mills. He further stated that
the UPIU had adopted a coordinated bargaining strategy, in
response to IP’s unified concession demands, by pooling
votes on the issues of premium pay, contracting out, contract
duration approximating the duration of the expired contract
at the particular location, and guaranteed return of strikers
and locked-out employees; and that the International was
going to ‘‘supervise’’ negotiations. He stated that IP’s
present bargaining policy had left IP’s long-term employees
at war with management; further stated that the UPIU was
not backing down, but was extending it’s campaign against
IP; and described UPIU demonstrations against IP at its cor-
porate headquarters in Memphis. Glenn stated that all UPIU
locals had a stake in the labor disputes at the struck and
locked-out mills, because if the demanded employee conces-
sions were agreed to, IP would want similar or more conces-
sions at other mills and other employers would then have to
ask the UPIU for the same. Glenn described the dispute at
the struck and locked-out mills as one of the greatest battles
the UPIU had ever faced.

The UPIU Coordinated Bargainer, which issued between
September 22 and October 2, 1987, stated that Respondent’s
concessionary demands had no economic justification, be-
cause premium pay for Sunday and holiday work was paid
by a lower proportion of Respondent’s mills than under
UPIU contracts with other primary pulp- and papermills.
Also, this issue stated that when Respondent’s negotiators
had ‘‘last week’’ asked the Lock Haven strikers to get out
of the coordinated bargaining strategy, union negotiators
asked Respondent ‘‘to first back off their patterned [sic] bar-
gaining.’’

By letter dated September 11, 1987, to various UPIU vice
presidents including Dunaway, UPIU vice president; Brad-
shaw stated that on June 1, Glenn had advised UPIU’s Cam-
den and Pine Bluff locals that he would ‘‘refuse to sign any
contract with IP unless they resolved all the issues on
givebacks.’’ About September 22, 1987, UPIII President
Glenn told UPIU representatives not to sign any concession-
ary contracts with Respondent ‘‘unless he knew what was
out there’’; and not to sign contracts eliminating Sunday pre-
mium.

Respondent’s bargaining agreement with the UPIU and the
IBEW with respect to the Pine Bluff mill expired by its
terms on September 1, 1987. On an undisclosed date before
this expiration, the Paperworkers and the UPIU/IBEW joint
bargaining committee sent the Pine Bluff membership a letter
urging them to reject concessionary demands in their nego-
tiations. Under some circumstances, the UPIU’s internal pro-
cedures require that an offer characterized by the employer
as its best and final offer be submitted to the membership.
On an undisclosed date during the first 3 weeks of Septem-
ber 1987, the UPIU local which represented Respondent’s
employees at Pine Bluff, Arkansas, conducted a membership
meeting to discuss whether the membership should ratify
what Respondent had characterized as Respondent’s ‘‘final

offer.’’ This proposal included the elimination of premium
pay for Sundays (after the second year of the agreement) and
holidays; in a local newspaper advertisement explaining the
UPIU’s position in the Pine Bluff negotiations, the UPIU had
characterized the Sunday premium issue as ‘‘the key issue in
the current contract dispute.’’ This membership meeting was
attended by Frase (Glenn’s executive assistant), UPIU Vice
Presidents Dunaway, Marshall Smith, and Joe Bradshaw, and
a representative from each of the four pooled locations. All
of these union officials urged the Pine Bluff membership to
reject Respondent’s proposal. However, on September 22,
1987, the membership voted to ratify it. Thereafter, the Pine
Bluff membership and local officials stated to the UPIU
International headquarters that according to Respondent, un-
less it got a signed contract the employees could lose the
ratification bonuses included in Respondent’s offer. Also,
UPIU President Glenn received hundreds of letters and tele-
phone calls, mostly from ‘‘Chamber of Commerce people in
Pine Bluff,’’ urging him to sign the agreement. Glenn told
the plant manager that Glenn would sign the proposal if Re-
spondent put Sunday and holiday premium back into the
offer, but not otherwise. On the Paperworkers’ information
line for September 22, 1987, UPIU Local 265 President
Bragg stated (emphasis in original) that the tentative Pine
Bluff agreement contained ‘‘the right to retain Sunday that
was not offered to our members here,’’ and that no labor
agreement would be in existence at Pine Bluff ‘‘due to a
commitment made by Wayne Glenn to the mills at DePere,
Jay, Lock Haven, and here in Mobile not to sign any contract
that deals with the four items in the coordinated campaign.’’
about September 24, 1987, the Mobile joint bargaining com-
mittee issued a document stating, ‘‘Even with the vote to ac-
cept, Pine Bluff will not have a signed agreement as Wayne
Glenn has said there will be no ratification by the Inter-
national Union as long as the other four locations are locked
out and on strike.’’ Frase testified that Glenn had decided not
to sign that contract because it was a concessionary contract.
Shortly after the ratification vote, Gilliland telephoned Joe
Bradshaw, who was the UPIU’s vice president and regional
director for the region which included Pine Bluff, and asked
him whether he was going to execute the ratified agreement.
He replied no, and gave as the reason that he was under di-
rections from UPIU President Glenn not to sign any contract
with Respondent that eliminated Sunday premium. By letter
to the locked-out employees dated September 24, 1987, the
joint negotiating committee at Mobile expressed disappoint-
ment with the Pine Bluff employees’ acceptance of Respond-
ent’s ‘‘first offer.’’ The letter stated, however, that ‘‘Even
with the vote to accept, Pine Bluff will not have a signed
agreement, as Wayne Glenn has said there will be no ratifi-
cation by the International Union as long as the other four
locations are locked out and on strike.’’ The letter announced
a forthcoming meeting on September 30, 1987, between the
union representatives for the Lock Haven, DePere, Jay, Moss
Point, Pine Bluff, Corinth, and Mobile mills, when ‘‘We will
attempt . . . to further coordinate our efforts.’’ The Pine
Bluff contract was not signed until December 2, 1988. So far
as the record shows, no strike or lockout occurred.

A UPIU Coordinated Bargainer issued between September
25 and 29 stated that when the Governor of Maine asked
Local 14 (which represented the employees at the Jay mill)
to admit that the International and not Local 14 was in con-
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89 My findings as to this Gilliland-Dunaway conversation are
based on Gilliland’s uncontradicted testimony; laying to one side
Dunaway’s retirement, his failure to testify is unexplained. I do not
regard the at least arguable illogicality of Dunaway’s remarks as suf-
ficient to warrant a finding that they were never made.

90 Before January 1988, Schneider had been manager of human re-
sources at Respondent’s Moss Point mill, about 40 miles from Mo-
bile. He had been company spokesman during negotiations, which
had begun and ended in March 1987, for a new labor agreement at
the Moss Point mill.

trol of negotiations, a UPIU International representative re-
plied that Local 14 would negotiate its own contract, and that
‘‘Local 14 members only wanted to vote on an offer which
dealt with the major issues: premium pay, removal of all
scabs, no contracting out, and length of contract.’’ A UPIU
Coordinated Bargainer issued between October 3 and 6,
1987, stated that Local 14 planned ‘‘to contact UPIU locals
nationwide to bring them on-board the fight against unjustifi-
able concession demands.’’ A UPIU Coordinated Bargainer
issued between October 15 and November 13, 1987, quoted
UPIU President Glenn as saying that after examining the an-
alysts’ reports and Respondent’s financial statements and
predictions, ‘‘We concluded that it was insane for its union
to contribute millions more in concessions while watching
only the stockholders and management reap the benefits of
our sacrifices.’’ A statement delivered by Glenn in Lock
Haven on October 8, 1987, averred that the UPIU continued
to oppose the abolition of premium pay, or at least Sunday
premium pay, and that as long as IP ‘‘refuses to discuss in
a meaningful way the issues that are on the table, including
premium pay, the UPIU is committed to continuing its cor-
porate campaign against the company.’’ The statement
averred that the UPIU intended to increase its communica-
tion with Wall Street analysts, IP customers, and IP’s board
of directors. Further, the statement averred that the Lock
Haven, Jay, Mobile, and DePere ‘‘brothers and sisters’’ were
strong and determined, and had made a commitment to fight-
ing IP’s ‘‘corporate arrogance.’’ A UPIU Coordinated Bar-
gainer issued between October 22 and November 8, 1987,
stated that an AFL–CIO convention, UPIU President Glenn
had nominated Respondent and ‘‘the professional strike-
breakers’’ of BEK to a ‘‘Dishonor Roll,’’ with the assertion
that Respondent was demanding concessions it does not
need, does not deserve, and will not get from our members.’’
Similar material appeared in the November 1987 Paper-
worker. A UPIU Coordinated Bargainer issued between No-
vember 5 and 25, 1987, urged union members to write to
members of Respondent’s board of directors complaining
about Respondent’s proposed withdrawal of premium pay.

In the fall of 1987, Gilliland learned that during a lockout
at another plant not owned by Respondent, Dunaway, with-
out signing a bargaining agreement, had negotiated a back-
to-work agreement which included a no-strike pledge for the
duration of the bargaining agreement. Gilliland suggested to
Dunaway that the same approach might be used at the Mo-
bile mill. Dunaway said that it would not matter, that the
Mobile employees were in the pool, and that nobody was
going to come back to work until everybody came back to
work.89 Respondent never proposed at the Mobile bargaining
table any sort of a no-strike/no-lockout agreement on an in-
terim basis. On various occasions between August 27 and
September 7, 1987, Respondent inserted in the Mobile
Press/Register an advertisement urging an employee vote on
its Mobile proposal.

N. The October 26, 1987 Bargaining Session

As previously noted, item 9 as proposed by Respondent on
May 8 included a proposed reduction in the manning of the
extruder. By letter to the Unions dated October 6, 1987, Mo-
bile Mill Manager Perkins stated that Respondent was pro-
posing to relocate the extruder from the Mobile mill to Re-
spondent’s Jackson, Tennessee packaging facility. The letter
stated that Respondent was available to discuss the proposal,
and requested the Unions to arrange for a meeting in the near
future if they wished to discuss the proposal because Re-
spondent would like to implement it in the near future. After
receiving this letter, the Unions requested a meeting, which
was held on October 26, 1987. Because of a heart attack, Di-
rector of Human Resources Vandillon, who did most of the
talking for Respondent though the bargaining session of Au-
gust 24, 1987, participated in no further bargaining sessions.
At the October 26 bargaining session, Respondent was rep-
resented for the first time by, inter alia, Gilliland and Schnei-
der; Schneider represented Respondent at all subsequent Mo-
bile mill bargaining sessions through October 1988, and on
January 1, 1988, succeeded Vandillon as manager of human
resources at that mill.90

UPIU Vice President Langham stated that that Unions
wanted to talk about the relocation of the extruder, how
items 9 and 11 had been added, and about the contracting
of maintenance. Langham further stated, ‘‘The main thing is
we are here to reach some kind of settlement . . . . That is
the reason for the request for the meeting. We understand
that the Company is concerned with the pooled voting mat-
ter. About what’s happened in Maine and Wisconsin and
Pennsylvania, but what’s happened in Mobile is our respon-
sibility. We want to talk about the issues in Mobile.’’ IBEW
Vice President Coleman said that he agreed with Langham,
that ‘‘we are here to negotiate,’’ and that ‘‘we need to ad-
dress the issues here in Mobile.’’ Referring to the recent set-
tlement of a labor dispute not involving the Unions,
Langham remarked, ‘‘If the UAW can settle for 350,000
people, we . . . sure ought to be able to settle for 1,200,’’
the size of the Mobile unit. Gilliland said that he saw no rea-
son a settlement could not be worked out, and that ‘‘If your
desire is to reach a settlement for Mobile, independent of any
other, then let’s do it. If the desire is to keep it tied to others,
then I don’t know if we can.’’ Langham said that although
he anticipated the questions Respondent was going to have
about pooled voting, the Unions were there to negotiate for
Mobile; that they stood on their own; that they would nego-
tiate on their own; and that if the parties had an agreement
before them, and the employees voted to accept it at Mobile,
the UPIU representatives would petition UPIU President
Glenn to sign it. Langham went on to say, ‘‘First we have
got to talk about Mobile and get everyone else out of our
business. Irregardless [sic] of what has happened the Union
[sic] was put in the position to come up with the joint alli-
ance but irregardless [sic] we are interested in settling at Mo-
bile.’’ Gilliland said, ‘‘I understand the business you are
talking about dealing with the Mobile issues . . . . What
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91 Both Perkins and p. 3 of Respondent’s bargaining notes attrib-
uted these remarks to Gilliland, who as a witness was asked by Re-
spondent’s counsel to read such notes on that page. Although
Gilliland did not deny making these remarks, he testified that ‘‘there
should be no connotation of expectation here in reading those words
that all of a sudden I saw how we were going to get out of that
mess because that was the furthest thing from the truth.’’

92 The quotation is from p. 4 of Respondent’s bargaining notes.
Gilliland was not asked about this page; see, however, supra, fn. 91.

you have to understand is the difficulty in reaching a settle-
ment at Mobile is just as much or as little as you have the
ability to deal with it. We must have some assurances that
it is possible for you here to ratify and sign a contract. We
are wasting time if that’s not the case.’’ Langham said, ‘‘I
know your reluctance to reach an agreement when the Inter-
national President won’t sign it. But we are going to have
to talk about the issues at the Mobile Mill and we can’t get
back into the rat race where you are going to do something
and we won’t accept it. We hope you are not holding a gun
to our head though. If there is a question about getting out
of the pool, I don’t have the right to do that.’’ Gilliland said,
‘‘Up until tonight, it was difficult for me to [envision] any
scenario in which Mobile Mill can ratify a contract because
there are 2200 . . . people in other facilities out of work that
won’t vote for Mobile Mill people to go back to work.’’91

Langham said, ‘‘I believe there is or we wouldn’t have re-
quested the meeting. I may be speaking out of school here
but it was upon this committee’s recommendation that the
meetings were requested around at the other places. We want
some discussion of the issues rather than dog eat dog.’’
Gilliland said, ‘‘I don’t see how you guys are going to get
yourselves out of the position you are in. Until tonight there
was no way I could [envision] anything we could throw
across the table that would really lead to a settlement.’’92

Then, at the Unions’ request, the parties discussed health
insurance for retirees and future retirees. After that, Gilliland
said, ‘‘Let me mention one other thing in a positive light. At
some time we will settle this labor dispute and . . . some
issues . . . have to be resolved centered around people com-
ing back to work.’’ After mentioning such problems as
ascertaining who wanted to return, whether Respondent
would have enough employees to man the plant, how long
employees would be given to report for work, safety indoc-
trination, and refamiliarization, Gilliland said that these
things had to be provided for before the parties could sign
a contract. In addition, he said that Respondent wanted the
Unions to agree to certain practices which Respondent had
begun after locking out the employees and wanted to con-
tinue after ending the lockout. He went on to say that Re-
spondent did not understand the allegations of a current
UPIU charge regarding the extruder, and that Respondent
had written a letter (inferentially, Perkins’ October 6 letter to
the Unions) stating that Respondent wanted to discuss it with
the Unions and was aware of Respondent’s obligations to
discuss the matter with the Unions. Langham said that the
extruder ‘‘itself’’ was ‘‘not an issue. We had a legal right
to file it but it won’t bar us from coming to some agree-
ment.’’ Gilliland said that he understand the extruder issue
had been discussed for years. Langham said that both sides
knew they were bound to bargain, and ‘‘this issue is not
going to be a stumbling block.’’ Gilliland asked what would

happen to the maintenance people. Langham replied that
there was one issue which needed to be resolved.

A UPIU Coordinated Bargainer issued about October 28
states that the resumption of Mobile negotiations on October
26 and Lock Haven negotiations on October 27 ‘‘represents
a victory in UPIU’s efforts to coordinate bargaining by
scheduling sessions at all sites at the same time.’’ There is
no claim, and no other record evidence to support such a
claim, that the UPIU entertained any such purpose.

O. The November 5, 1987 Bargaining Session

The Mobile parties met again on November 5, 1987. After
some discussions about retirees’ health insurance, Perkins
stated that Respondent wanted to move the extruder from
Mobile to Jackson for reasons related to technological effi-
ciency and labor costs. He went on to say that if the extruder
were moved, the jobs of about 20 Mobile employees would
be eliminated, and that absent any changes in the terms of
the contract, these employees could bump junior base rate
employees, who would be subject to layoff or reassignment.
Perkins further said that efforts to make the extruder oper-
ation ‘‘more viable’’ had been going on since at least 1985,
and that Respondent and UPIU Local 265 had discussed the
matter as early as October 1986. Langham said that the ex-
truder had been at the Mobile plant for 20 years, and ob-
served that ‘‘it is not until during the lockout that you decide
to move it.’’ Perkins said that the extruder operation had
been marginal for the last 3 years, and that during the lock-
out, Respondent had been able to see alternate ways to serve
its customers. Langham said, ‘‘We still question why it came
about during the lockout. People are saying it came about be-
cause they wouldn’t agree to the labor agreement.’’ Perking
reiterated that the extruder matter had been discussed during
the October 1986 local discussions. Coleman said, ‘‘Why
bring it out in the middle of a lockout? Why couldn’t you
wait until another time? . . . there are other economic prob-
lems that are more pressing.’’ Perkins again said that the ex-
truder operation was marginal.

Then, Langham told Gilliland that Langham’s desire and
‘‘the Union’s’’ desire were ‘‘to try to reach some kind of an
agreement. We want to work out a meaningful settlement at
Mobile.’’ Langham expressed the view that the parties were
at a ‘‘Mexican standoff,’’ meaning that they were at logger-
heads. Gilliland said, ‘‘I told you the other day that we have
a certain amount of [skepticism] on any proposal that we put
across the table as far as ratification and signature by the
International president. That is due to the pool. We are here
to negotiate, we are perfectly willing to negotiate, but we are
skeptical about it. Is it possible under the rules that you are
operating under to reach an agreement?’’ After stating that
meetings involving other mills had centered on getting rid of
permanent replacements for strikers, Gilliland said, ‘‘If the
fact is that you can’t do anything until the others do, then
the old Mississippi skepticism is coming out.’’ Langham
said, ‘‘My responsibility is to represent those in Mobile, but
I am responsible as well for assisting others at other loca-
tions. If we ever get into a position to reach a settlement,
we’re gonna have to start bargaining at some point, some-
where.’’ He further said that he was the designated represent-
ative for Mobile and IBEW Vice President Coleman was in-
volved in Mobile. Further, Respondent was told that ‘‘we
were there to negotiate for Mobile, that we could reach
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93 The quotation is from Funk’s testimony, partly corroborated by
Langham.

94 My findings as to the discussion regarding bonuses are based on
Respondent’s bargaining notes. Gilliland was not asked about this
matter. Funk testified in October 1989 that Gilliland mentioned the
possibility of a ‘‘profit-sharing plan’’ where ‘‘if profits went up [the
employees] profited; if [profits] went down, [the employees] lost.’’
Schneider testified in December 1989 that the word profit sharing
was not mentioned, and that Gilliland mentioned that possibility of
bonuses based on productivity at the end of the contract year. To
the very limited extent that these evidentiary sources may differ, I
am included to accept the notes because they were closest in time
to these February 1988 events; and for demeanor reasons, to accept
Funk’s testimony in preference to Schneider’s.

agreement in Mobile; if we had an offer in Mobile that we
had voted to accept, that we would ask our international
president to sign it, and we would have an agreement in Mo-
bile.’’93 Coleman said that if the parties sat down and talked
about the problems in Mobile, ‘‘we’ll let the others take care
of themselves . . . . We are as serious as we can be . . . .
If we can talk about the issues then maybe we can reach an
agreement.’’ UPIU Vice President Dunaway, whom Lang-
ham had introduced at the outset of the meeting as ‘‘the co-
ordinator for IP throughout the country,’’ stated:

We can talk about the four operations. The Company
was not willing to move or throw out a plan that could
be acceptable in any one of these organizations. We are
not here to negotiate on a nation-wide basis. Let me
make that clear. I’m not just stuck here as a coordinator
for four mills. We have got to start somewhere. Regard-
less of the pooled voting, we will negotiate on an indi-
vidual basis at each one of these places. We are not
going to wind up with everything that we want, nor
[are] you either. We have to start somewhere. We can
start here in Mobile and it is as good a place as any
to start. It just doesn’t seem like we are getting any-
where. We know less here of our status than we do at
other places. We have to start somewhere before we
ever get the pooled voting issue settled. I’m glad no
one asked me what pooled voting is? Whenever they
talk about pool I think of a pool full of lovely ladies
in bikinis. I don’t know the status of the Mobile Mill.
And I don’t know the status of the two hundred and
eighty maintenance jobs. We’re going to have to start
somewhere. I can think of a lot better things that I
ought to be doing. I do urge both sides to try to reach
a [tentative] agreement. I’d like to get this thing settled
before I retire.

Gilliland said that unless it was possible that the Mobile
mill could deal with Mobile mill issues it would be difficult
for the parties to reach a tentative agreement. Gilliland went
on to say that the Unions had said they would not vote the
same package again; that if Respondent made a change
unanimously favored by all 1200 of the Mobile employees,
it could nonetheless be effectively rejected by a vote of the
employees at the other facilities; and that the only way of
subsequently obtaining an agreement might be for Respond-
ent to sweeten the package already acceptable to the Mobile
employees. Dunaway said, ‘‘Taking away doesn’t warrant a
vote.’’ Langham said that in order to petition Dunaway and
Glenn for approval, the Mobile bargaining committee had to
have something to go to them with; and that Dunaway had
said, ‘‘[D]o what you can do, then come see me. We’ll talk
to Wayne Glenn and the other places.’’ Coleman said that
as to Gilliland’s mention of ‘‘sweetening’’ the package, the
real issues were the takeaways; the union committee could
decide that very day to take back to the membership for a
vote any company package which satisfied the committee;
and the reason it had been turned down was that the commit-
tee had never been satisfied. Dunaway said that after seeking
the elimination of Sunday and holiday premium, Respondent
was going to propose substantial reductions in basic pay.

Dunaway further said that Respondent had rejected at its
Georgetown mill a UPIU proposal to reduce basic pay rates
by 7-1/2 percent but retain Sunday and holiday premium, on
the ground that ‘‘we don’t need that [premium] to start
with.’’ Langham said that further economic concessions to
Respondent had no economic justification. Gilliland sug-
gested that the parties discuss a ‘‘productivity bonus at the
end of the year. If we made a target, then a productivity
bonus would be paid.’’ However, he said, ‘‘We are not inter-
ested in changing our position on Sunday premium. It seems
fruitless unless those things . . . can generate a ratification
and execution of a labor agreement. I don’t have that assur-
ance yet’’ Langham suggested a ‘‘profit and productivity
bonus.’’ Gilliland said, ‘‘If profit was below a certain level
would the wages then be cut?’’ Langham said that Respond-
ent had done that before, and that this was better than the
7-1/2-percent cut mentioned by Dunaway.94

P. Caravaning Activity

After Respondent advanced its subcontracting proposal in
mid-May 1987, some of the membership began to go to the
gates of plants which were only a few hours away from Mo-
bile (for example, Butler, Pine Hill, and Jackson, Alabama)
in order to obtain money to operate the union food bank, and
to speak at some of the union meetings of these plants’ em-
ployees. Toward the end of November 1987, the UPIU termi-
nated the services of its then public relations firm, the
Kamber Group, and hired the public relations firm of Cor-
porate Campaign, Inc. (CCI) for the purpose of redirecting
and, perhaps, expanding the campaign against IP.

At CCI’s suggestion, the Unions began about Christmas
1987 to engage in what the record refers to as caravans. Pur-
suant to respective predetermined itineraries, 2 or 3 groups
of 6 to 20 IP employees traveled to papermills and chemical
plants in various locations in order to raise money for the
locked-out workers and to spread the word, at union halls or
rallies, about what was happening to the locked-out workers
with their permanent replacement and their contract issues.
The Mobile caravans went to various locations in Georgia,
Mississippi, Florida, Texas, Louisiana, Arkansas, New
Hampshire, Massachusetts, Vermont, Pennsylvania, and Ala-
bama. A March 1988 issue of the Paperworker, which on
timely objection was received (as to the truth of the contents)
against the Paperworkers only, describes preparation for an
extension of the campaign into Ohio and West Virginia; and
describes speakers sent out by the DePere locals to Illinois,
Wisconsin, Michigan, and Minnesota. Mobile had two cara-
vans consisting of 9 to 10 people; at Jay, DePere, and Lock
Haven the caravans ranged in size from 10 (DePere) to 50
(Lock Haven). A purpose of some of this activity was to in-
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95 My finding that these remarks were made by Langham at the
December 4 meeting is based on Respondent’s bargaining notes. Al-
though these notes state that Respondent’s representatives at that
meeting included Schneider, he testified that not until October 19,
1988, did Respondent receive any indication that Langham would
sign a proposal which was ratified by the membership.

96 The record fails to show Busbee’s job title or responsibilities.
As to Schneider’s remarks about Gilliland, the quotation is from
Funk’s credible testimony.

97 Aside from this statement and Respondent’s subsequent claim
that the move of the extruder would gave Respondent $400,000 an-
nually in labor costs, the record contains no evidence as to how

much savings Respondent anticipated from item 9. The cost study
had estimated that the net savings due to subcontracting would be
$842,000 during the first year and $5,420,000 during the second
year. However, these calculations purported to compare a permanent
BEK contract with performance of maintenance work by Respond-
ent’s own employees; and did not purport to take into consideration
any comparison between the BEK contingency contract and the at
least allegedly less expensive BEK permanent subcontract.

98 My findings as to the December 4 meeting are based on a com-
posite of Respondent’s bargaining notes and the testimony of UPIU
Local 2650 President Funk.

99 This finding is based on the testimony of Gilliland, who, how-
ever, testified that Dunaway ‘‘had no permanent replacement issue
to deal with.’’

duce firms to remove from their boards of directors the indi-
viduals who were also on Respondent’s board of directors,
unless such individuals attempted to change Respondent’s
labor policies.

In April 1988, the UPIU largely replaced the caravaning
activity with the ‘‘outreach’’ program, which involved moni-
tory visits by striking, locked-out, and other IP employees to
employees at other IP mills. The outreach program continued
in existence until at least late September 1988.

Q. Events in December 1987

The parties at Mobile met again on December 4, 1987.
Langham said that he had ‘‘the full authority for the UPIU
and brother Coleman [who was present] has the full authority
to settle the agreement for the IBEW. I am not going some-
where else for approval.’’ Schneider asked, ‘‘[A]re we going
to be able to settle this issue for Mobile or are we going to
have to allow the other three facilities to be involved before
a settlement can be reached here?’’ Langham said that ‘‘I do
have authority to settle this agreement in Mobile’’; Coleman
said, ‘‘I do have the authority to settle this agreement for the
IBEW.’’95 Langham and Coleman expressed doubt of the au-
thority of Respondent’s representatives who were present to
settle the agreement for the Mobile mill, and expressed a de-
sire for the presence of Gilliland or someone from ‘‘cor-
porate’’ with a little more authority than those representing
Respondent at that meeting (Schneider Perking, Fayard, and
Busbee). Schneider said that Gilliland had attended the pre-
vious meeting to ‘‘get [Schneider] up to speed, let him find
out where are were in negotiations, and familiarize him with
where we were, to buy some time, so to speak.’’ Schneider
said that the Unions would not see Gilliland there again.96

Schneider asked for a response to Respondent’s proposal
to move the extruder, whose manning was included in item
9. He further said that Respondent had no intention of drop-
ping items 9 and 11, but that Respondent was willing to dis-
cuss making cash payments at the end of the contract if cer-
tain productivity and quality goals were achieved. Funk
asked whether the parties could reach an agreement at put-
ting the maintenance people back to work at the Mobile mill.
Langham said that the Unions would change their position
on items 1, 2, and 3, if Respondent would withdraw items
9 and 11. Schneider said that if the Unions would agree to
items 9 and 11, Respondent was willing to discuss cash pay-
ments at the end of the contract term if certain productivity
and quality goals were achieved; but that Respondent had no
intention of dropping items 9 and 11. Perkins said that those
‘‘items’’ represented ‘‘at least an 8 million dollar savings for
1988. This is a big big savings for our mill. It is too big of
an item. I have no intention of dropping these items.’’97 He

further stated that Respondent was totally satisfied with
BEK’s performance, and it was too big a cost to have in-
house maintenance.98

A UPIU Coordinated Bargainer issued between December
5 and 14, 1987, described the December 4 meeting as ‘‘non-
productive.’’ This issue also nominated Respondent for the
‘‘1987 Scrooge Award,’’ and described Respondent’s strat-
egy as ‘‘starve ’em out’’—specifically alleging that Respond-
ent was refusing to check off from UPIU members voluntary
dues increases, to be used for benefits for locked out and
striking workers, under currently effective bargaining agree-
ments, and that Respondent had caused a low-cost shopping
chain to deny locked-out employees the membership cards
needed to shop there (action which the chain eventually re-
scinded).

The approximately 500 employees at Respondent’s pri-
mary mill in Corinth, New York (also referred to in the
record as the Hudson mill), are represented by the UPIU and
the IBFO. A UPIU Coordinated Bargainer issued between
November 5 and 20, 1987, stated that the Corinth member-
ship had rejected an IP contract offer and ‘‘We’re proud to
have you with us.’’ On December 7, 1987, the Corinth em-
ployees ratified a proposed contract to succeed a contract
which expired on September 30, 1987. However, Glenn re-
fused to sign it at that time because (Frase testified) it was
a concessionary contract and Glenn believed it was not in the
best interests of the UPIU to sign concessionary contracts
with IP. This new agreement, which eliminated holiday pre-
mium and gradually eliminated Sunday premium, was not
executed until December 16, 1988. No work stoppage took
place at this mill.

During the first week of December 1987, Oskin and
Gilliland met with UPIU President Glenn, UPIU Vice Presi-
dent Dunaway as representative of the Mobile mill, and var-
ious UPIU officials as representatives of the Jay, Lock
Haven, and DePere mills, respectively. By this time, Re-
spondent had permanently replaced all the strikers in the
three struck mills. The UPIU wanted the permanent replace-
ments fired and the strikers brought back to work. Respond-
ent refused, on the ground that the replacements had been
promised permanent jobs and had endured harassment, in-
timidation, violence, and threats of violence in order to apply
for and come to work. Dunaway said that Respondent’s re-
cent profitability made it wrong for Respondent to insist on
the elimination of Sunday and holiday premiums, and also
mentioned subcontracting at the Mobile mill.99 No agree-
ments were reached.
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100 My findings in these two sentences are based on Funk’s testi-
mony.

During the first or second weekend in December 1987,
Oskin and Gilliland met with Glenn and UPIU Vice Presi-
dent Joe Bradshaw at a hotel in Jacksonville, Florida. Glenn
again said that Respondent should drop the demand for Sun-
day premium elimination, and expressed the concern that
such elimination would spread throughout the industry. Oskin
replied that Respondent had frequently stated its position on
this issue and that ‘‘like it or not, we were going to have
to face the need for long-term changes in the cost structure
of our company.’’ Glenn also argued that Respondent should
fire the permanent striker replacements and bring the strikers
back.

The next bargaining session at Mobile was held on De-
cember 17, 1987. Schneider said that the parties were still
apart on six issues, including items 9 and 11. As to each of
these six issues, the respective parties stated that their own
position remained unchanged. Langham stated that the
Unions would not compromise over items 9 and 11, and
Schneider stated that Respondent had no intention of drop-
ping item 11. Schneider asked whether Respondent could as-
sume that the Unions agreed to the move of the extruder.
Langham said no, that Respondent’s Camden extruder was
not making any money either. Langham went on to say that
even though the UPIU represented the employees at the Jack-
son facility, the Unions wanted to keep the extruder in Mo-
bile and intended to file all the NLRB charges needed to ac-
complish that result. The Unions asked what concession they
could make to keep the extruder in Mobile. Respondent said
that it would ‘‘continue to look at it.’’100 Schneider said that
Respondent wanted ‘‘to ensure that when these issues are re-
solved . . . and if any proposal is ratified that you will sign
the agreement. Or are we still dealing with a pool?’’ IPIU
Vice President Langham said that he had told Respondent he
had the authority, and that he was fairly certain that IBEW
Representative Coleman also had such authority. Coleman re-
marked that items 9 and 11 had come ‘‘after the problem
. . . . That is something that you people added on later and
muddied the waters up.’’ He further stated that he had the
authority to reach and ratify an agreement. Langham said
that if he signed an agreement it would be a valid agreement
(see supra, fn. 95).

Then, Respondent distributed a proposed transition agree-
ment to cover the period immediately after Respondent
ended the lockout. This proposal stated, inter alia, ‘‘This
agreement shall become effective upon notification of ratifi-
cation of the new contract proposal and execution by the
International Union and will continue in effect for three
months from that date . . . during the period of this agree-
ment the Company may assign work on a non-precedent set-
ting basis for any reason to either Mill employees, both per-
manent employees and temporary replacements, or contrac-
tors . . . there will be no jurisdiction of work between super-
visors, hourly employees, and contractors.’’ In addition, the
proposal called for Respondent to send employees a letter
‘‘following ratification and execution by the International
Union of the new contract proposal advising of the date and
time the lockout will end and notice of return to work proce-
dures.’’ Respondent’s proposal included an attachment, head-
ed ‘‘Return to Work Notice,’’ which was to be ‘‘strictly ad-

hered to and there will be no recourse through the grievance
procedure.’’ This notice, inter alia, contemplated that some
locked-out employees would not be eligible to return to work
immediately after the end of the lockout, and would be per-
manently laid off subject to the terms of the labor agreement
with respect to recall rights. Langham expressed the opinion
that this proposal put ‘‘the cart before the horse,’’ that the
parties needed a contract before they could reach a transition
agreement, and that Respondent had given the Unions ‘‘in-
formation just to make our people mad.’’ The Unions asked
why the parties needed a transition agreement when they had
not reached an agreement on a contract. Respondent said that
at some point in time the parties would reach agreement, and
this would be the vehicle by which the employees would re-
turn to work. Langham asked what was meant by contract
employees. Schneider replied that the contract employees
were, basically, the BEK employees; but that some of the
work was being done by ICS and some by an insulating con-
tractor (Basic Industries). Langham asked whether Schnei-
der’s position was that they were going to remain in the
plant and that item 11 stayed intact. Schneider said yes.
Langham asked for Respondent’s position on the mainte-
nance people. Perkins said, ‘‘[W]e said earlier that negotia-
tions are very important [and] that senior employees would
have bump back rights, they may have to bump back into
a laborer’s job. And then a junior employee would be laid
off. We are willing to negotiate on Item 11.’’ Langham
asked how many of the unit employees would be laid off if
the contractors stayed in the plant. Perkins replied that Re-
spondent did not know, but assumed that some of them
would come back. Langham said, ‘‘Our position is and al-
ways has been that all of them will have to come back be-
fore Item 11 is removed.’’ In connection with the provisions,
in Respondent’s proposed transition agreement, which antici-
pated that when Respondent ended the lockout some of the
locked-out employees might assume the status of perma-
nently laid-off employees, Langham asked who they were.
Schneider replied that Respondent would not know until it
received all the notifications of who was coming back.
Langham asked approximately what number could come
back assuming all the locked-out employees wanted to re-
turn. Schneider replied that Respondent did not intend to
drop company item 11; and that if the proposal was ratified,
and if the parties had not talked about what to do with the
maintenance people, then in effect the number that would be
laid off would be the size of the maintenance department.
Langham asked whether the number of employees who were
involved in the extruder and of those that were being
bumped back would be added in there too. Fayard said yes,
if that was in the proposal and it was accepted. Funk said
that until item 11 was resolved and dropped, there would
never be any harmony at the mill. Coleman said, ‘‘We still
have got a lot of negotiating to do. You talk about permanent
replacements in a transition agreement, it’s not in this docu-
ment. We have our own ideas on 9 and 11, and we recognize
your position on 9 and 11.’’

Schneider testified at the hearing that when making this
proposal for a transition agreement, Respondent did not be-
lieve that the lockout was coming to an end, but that Re-
spondent made it at that time because Respondent knew it
would be taking the position that the returning locked-out
employees would have to ‘‘interface’’ and work side by side
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with temporary employees, and knew that this was going to
be a ‘‘very big issue’’ which could not be resolved in a cou-
ple of days.

At the next Mobile bargaining session, on December 21,
Langham expressed the opinion that the discussion of a tran-
sition agreement was ‘‘premature’’ because no settlement
agreement had been reached. The Unions then gave Re-
spondent a counterproposal with respect to a transition agree-
ment. This counterproposal provided, inter alia, that during
the effective period of the agreement (1 month from the
UPIU’s execution of a new labor agreement), Respondent
‘‘may assign work on a non-precedent setting basis to em-
ployees . . . there will be no jurisdiction of work between
supervisors, hourly employees . . . . All employees who de-
sire to do so will be scheduled to return to work . . . no
later than fourteen (14) days after ratification and execution
of this proposal.’’ Laying to one side a provision that Re-
spondent would not be ‘‘penalized’’ for inadvertent schedul-
ing errors, no provisions were included as to recourse to the
grievance procedure. Schneider asked whether this counter-
proposal would prohibit the use of contractors. Langham said
that if all the Unions’ represented people came back, Re-
spondent could have all the contractors it wanted. Respond-
ent gave the Unions a revised proposed transition agreement
which shortened to 75 days the 3-month transition period
called for by Respondent’s initial proposal. The Unions oral-
ly stated that they would agree to a 1-month transition pe-
riod, during which Respondent could assign work to super-
visors and permanent employees without regard to ‘‘jurisdic-
tion’’; but that the Unions would not agree to the use of tem-
porary or subcontractors’ employees.

R. Events in 1988 Until the May Cancellation of the
Permanent Subcontract

1. Mobile bargaining sessions, and UPIU releases, in
January 1988

On January 1, 1988, Schneider succeeded Vandillon as the
manager of human resources at the Mobile mill. The parties
met again on January 4, 1988. Respondent gave the Unions
a revised proposed transition agreement, which called for an
effective period of 75 days and was otherwise similar to the
transition agreement which Respondent had proposed on De-
cember 21. The parties engaged in further discussions as to
a transition agreement, although Langham remarked at one
point that a discussion of this subject was ‘‘a bit premature’’
and that the Unions ‘‘don’t feel . . . we can agree to a re-
turn-to-work notice . . . until Company items 9 and 11 are
resolved.’’ The Unions proposed a 30-day transition period.
Further, the Unions adhered to their position that the transi-
tion agreement should not include language permitting Re-
spondent to assign work, during the transition period, to tem-
porary replacements or contractors, and that the ‘‘jurisdiction
of work’’ clause should contain no reference to contractors.
During the discussion of the transition agreement, Schneider
said, ‘‘It’s our position that the temporary employees and
contractors, for a period of time, are to continue working
during the transition period . . . we want the flexibility to
utilize the temporary employees and the contract employees
to work in the mill during this transition stage.’’ Coleman
said that Respondent should get them out as soon as pos-
sible. Schneider and Perkins agreed.

The parties also discussed, as to Respondent’s October 6
proposal to move the extruder to Respondent’s Jackson facil-
ity, the Unions’ counterproposal that the manning of the ex-
truder be reduced by two (as called for by the initial version
of item 9) and that the extruder employees’ wages be frozen.
The Unions further said that they would discuss contract lan-
guage in an effort to make the extruder more profitable. Dur-
ing the January 4 bargaining session, Respondent stated that
this counterproposal was insufficient to induce Respondent to
leave the extruder in Mobile, because of the monetary sav-
ings (too large to permit them to be made up for by wage
cuts at Mobile) to be effected by the proposed move to the
Jackson facility, which is also represented by the UPIU.

A UPIU Coordinated Bargainer issued between January 9
and 24 quotes UPIU President Glenn as stating that Re-
spondent’s recent profits showed that ‘‘concession demands
always were and still are unjustified.’’ The January 1988
issue of the Paperworker acknowledged that the Jay, DePere,
and Lock Haven strikers had been permanently replaced. The
newspaper further stated that Respondent had operated these
and the Mobile mills with the help of professional strike-
breakers. The newspaper also stated:

These are not isolated disputes. What we’re up against
is the beginning of an all-out assault by giant IP against
our union.

The leadership of UPIU is determined to prevent the
company from shredding the contractual rights that the
union and the membership have worked so long and
hard to establish . . . as they’ve gotten tough so have
we, and now we are embarking on a new phase of our
resistance.

After urging the membership to join the ‘‘corporate cam-
paign’’ against Respondent, the newspaper stated:

The IP assault does not stop at these four mills. Unless
we win, every other IP worker will face the same con-
cessions and the same threat of replacement . . . . an
IP victory would also encourage other employers in the
paper industry to join in the attack on our members.

The charges which underlie the July 1988 complaint were
filed in August and September 1987. In January 1988, at the
conclusion of a Federal court hearing which involved the
UPIU and was attended by both Gilliland and Dunaway,
Gilliland told Dunaway that there were ways to deal with the
subcontracting issue other than subcontracting all the mainte-
nance work. Gilliland said that ‘‘We have got’’ a significant
maintenance cost problem in the Mobile mill as well as a
number of other mills, and that ‘‘We could cut wages. We
could look at ways to reduce the crew over time . . . . Make
us a counter proposal, and let’s get some discussion going
over this subject.’’ Dunaway replied that ‘‘they were going
to let the board take care of this issue.’’

The next Mobile negotiating session was held on January
29. Respondent distributed a revised proposed transition
agreement which called for a 75-day transition period (like
Respondent’s January 4 proposal), retained the ‘‘no jurisdic-
tion’’ language in Respondent’s prior transition proposals,
and also retained the same provisions with respect to the re-
call rights of the locked-out-employees—that is, some of
them might not be recalled, and failure to recall them would
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101 Too much smaller units at Respondent’s primary papermill in
Camden are represented, respectively, by the Machinists and the
Plumbers, each of which signed an agreement with Respondent on
March 3, 1988. The UPIU alone represents a unit of Respondent’s
employees at a Camden bag plant.

be nongrievable. However, Respondent’s January 29 proposal
differed in certain respects from Respondent’s January 4 pro-
posal. Langham said that Respondent’s January 29 proposed
transition agreement was all right so long as the transition
period was reduced to 14 days and ‘‘our folks’’ were back
to work. The parties also discussed Respondent’s proposed
move of the extruder. Langham asked certain questions,
some of which are described infra, about items 9 and 11. Re-
spondent said that it would not remove these items, and was
not interested in modifying its stand on items 1, 2, and 3.

2. Negotiations at the Camden Primary Papermill

The UPIU and the IBEW jointly represent a unit of several
hundred employees in Respondent’s primary papermill in
Camden, Arkansas.101 On February 12, 1988, during bargain-
ing negotiations to replace a contract which had expired the
previous month, Respondent made to the UPIU and the
IBEW a proposal which Respondent characterized as its
‘‘best offer.’’ This proposal called for the gradual elimination
of Sunday premium during the life of the agreement, and for
the abolition of holiday premium. The president of the UPIU
local at Camden criticized Respondent’s offer, particularly
because of the elimination of Sunday premium and the inclu-
sion of bonuses for ratification by the local and execution by
the International, and said that UPIU President Glenn would
not execute that contract ‘‘under the conditions that exist
today.’’ Respondent’s manager of human resources for that
mill, Donald R. Baggett, replied that Respondent hoped the
parties would get to a point where the local would ratify the
offer and urge Glenn to execute the agreement. UPIU Inter-
national Representative Waylon Brown responded, ‘‘Then all
you have to do is back off of the concessions.’’

A UPIU Coordinated Bargainer issued on February 27 or
28, 1988, stated, as to the rejection by the Camden employ-
ees of ‘‘concession demands,’’ ‘‘Welcome aboard; we’re
glad you’re on our side.’’ On March 7, 1988, at a meeting
attended by all the local union presidents, UPIU International
Representative Brown, and IDEW International Representa-
tive Lloyd Lynch (not to be confused with IBEW Local 1315
President Roy Lynch), Baggett asked Brown if it was still
the UPIU’s position that it would not execute a labor agree-
ment which eliminated Sunday premium. Brown replied that
the UPIU would not execute an agreement that did not meet
its objectives. Baggett asked whether one of these objectives
was to not eliminate Sunday premium. Brown replied that
this was correct.

A proposal by Respondent covering the Camden mill was
ratified on January 30, 1989, and executed that same day.
The record fails to disclose the provisions of that agreement.
So far as the record shows, no strike or lockout occurred at
the Camden mill.

3. The February 18, 1988 bargaining session at Mobile

Between the meetings on January 29 and February 18,
1988, Respondent prepared written responses to the questions
asked by the Unions on January 29 regarding the subcontract

to BEK. The record includes both the written response which
was actually read by Schneider to the Unions on February
18, and an earlier draft. When the parties met again on Feb-
ruary 18, Schneider repeated the first question put to Re-
spondent on January 29—namely, whether company items 9
and 11 were still a company proposal or was the permanent
replacement of unit employees final; and whether they had
in fact been implemented. Then, Schneider read the follow-
ing reply:

As to Item 9, we told you when we made that pro-
posal that it was based on operating practices already
in effect. You were briefed in detail about those
changes in the actual work area involved. We have con-
tinued to operate that way since. This subsequent expe-
rience confirms we can operate in this manner. There-
fore, Item 9 is still part of the company’s offer.

As to item 11, as you know we have signed a main-
tenance contract with BE & K to provide maintenance
services for the mill on a continuing basis. Since we
have no intention of rescinding this contract it remains
part of our proposal. You have asked whether the per-
manent replacement of the UPIU/IBEW represented
employees is final. We have not replaced anybody—we
have subcontracted maintenance work with BE & K. As
to finality—we have solicited your views and proposals
before we signed the maintenance contract with BE &
K—we have never refused and do not refuse now to
discuss any proposal you may wish to make on the sub-
ject.

However, our experience with BE & K has been ex-
tremely positive—you should understand, it is not our
intention to rescind that contract.

Langham thereupon asked Schneider whether the mainte-
nance employees had been replaced by BEK, and whether
the maintenance work was to be permanently done by BEK.
Schneider said no. Coleman asked whether Respondent was
going to have two people on each job—BEK and ‘‘our peo-
ple.’’ Schneider said no.

Schneider then repeated two more questions asked by the
Unions on January 29: (2) ‘‘What savings has the Company
realized in the months since signing of the contract with BE
& K?’’ and (3) ‘‘What has been the cost to the Company
to replace the represented employees?’’ Perkins, who at-
tended the February 18, 1988 bargaining session, testified
that on an unspecified date after Respondent executed the
permanent subcontract on August 11, 1987, the Unions asked
Respondent for an analysis comparing Respondent’s mainte-
nance costs during the lockout under the permanent and
under the temporary subcontract, and that in consequence, he
arranged for the preparation of a specific analysis. At the
February 18, 1988 bargaining session, Schneider orally rep-
resented to the Unions that for January 1988, BEK was
maintaining the mill with 245 mechanics on a daily basis,
and that ‘‘Based upon what we’ve seen so far,’’ Respondent
thought that BEK was correct in estimating that in time,
BEK could maintain the mill with fewer people than that. In
addition, Respondent provided the Union with certain written
passouts, including charts which (Schneider said) had been
briefly reviewed by Perkins. A draft answer to these ques-
tions, which draft the General Counsel obtained pursuant to
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102 Respondent’s reply brief (Br. 95) contends that this draft was
prepared some time before February 3, and relies on a ‘‘Fax nota-
tion’’ on the exhibit. The copy of this exhibit in the original exhibit
folder contains no such notation. However, because Schneider at-
tached to his oral answer as to manning the date of January 1988,
and because R. Exh. 81 (see infra, fn. 106) shows that the correct
figures as to every week wholly within January varied between 266
and 273, it is immaterial when the draft was prepared. The figure
for the last week in January was 271. At a conference with BEK
representatives on February 2, 1988, Crawford was advised that
BEK was then using 281 hourly maintenance employees, as com-
pared with the 244 set forth in the May 1987 cost study.

103 G.C. Exh. 50, the cost study supplied to the Unions in May
1987, had projected that during the first year, assuming the mill to
be manned by the permanent production employees, BEK would be
paid about $10,400,000, or about $800,000 a month. The study had
also estimated ‘‘transition costs’’ that year of about $6,360,000. In-
clusion of these estimated costs in the estimate of BEK costs for the
first year would raise them to about $16,760,000 or about
$1,397,000 a month.

104 This finding is based on Funk’s testimony, which I credit for
reasons summarized infra.

105 My finding in this sentence is based on Funk’s undisputed tes-
timony. Respondent’s bargaining notes fail to reflect this remark.

106 The parties do not dispute the continued viability of the entries
on R. Exh. 81 for the period beginning on June 22, 1987. Respond-
ent’s opening brief attaches as Exh. D what purports to be that ex-
hibit with certain adjustments (Br. 52 fn. 42 of Respondent’s open-
ing brief). In accordance with the General Counsel’s request (see Br.
18 fn. 9 of her reply brief), Exh. D has not been considered as a
substitute for R. Exh. 81.

subpoena, stated that BEK was currently performing the
maintenance work with 271 mechanics;102 stated that an as-
sociated savings with signing of the contract with BEK had
been the October 1987 elimination of the expenses of room,
board, and transportation for their work force (as required by
the contingency contract); and further stated, ‘‘The cost for
BE &K to provide maintenance for the mill has fluctuated
on a monthly basis. Actual costs have ranged from approxi-
mately $2,000,000 per month at the beginning of the lockout
to a current monthly cost of approximately $1,100,000.’’103

The passouts given to the Unions on February 18 contained
no reference to BEK costs before the execution of the perma-
nent contract. Rather, the passouts given to the Union on
February 18, 1988, compared Respondent’s monthly mainte-
nance charges from BEK (including charges for supervisory
personnel) for the first 5 months of the permanent BEK con-
tract (September 1987–January 1988) with the costs of main-
taining the mill with Respondent’s own employees (exclud-
ing supervisors and deleting Sunday and holiday premium)
during September 1986–January 1987. The Unions com-
plained that this comparison did not constitute an answer to
the question which they had asked—namely, what savings, if
any, Respondent had made over the temporary contract.104 In
addition, the Unions questioned the accuracy of the represen-
tation that Respondent was using 245 maintenance employ-
ees.105 Respondent’s Exhibit 81 shows that during the last 4
weeks of January 1988, BEK nonsupervisory maintenance
personnel averaged about 271 a week; that during the first
2 weeks of February, they averaged about 270 a week; that
the number had exceeded 245 during each week after the
week ending September 27, 1987; and that the number had
averaged 261 a week during the September through January
period covered by the February 18 passouts.106 Moreover,

the passouts given to the Unions contained no reference to
the total number of hours worked. However, a set of docu-
ments attached to position papers submitted by Respondent’s
counsel to the Board in connection with the February 18 bar-
gaining session and dated ‘‘2/18/88,’’ which are otherwise
identical to the passouts in fact given to the Unions that day,
set forth the number of hours worked by BEK supervisory
and hourly personnel from September 1987 to January 1988
inclusive, and the number of hours worked by Respondent’s
own 285 hourly maintenance employees during the cor-
responding months in 1986–1987. These omitted figures
show that during the covered period, these BEK personnel
worked about 14 percent more hours than Respondent’s
hourly employees. As to who decided to omit these figures,
Perkins testified, ‘‘I don’t recall being involved in the con-
scious decision not to put the hours on. Who did that I don’t
know.’’ In reply to the Unions’ question about whether Re-
spondent would be willing to open up its financial books in
order for the Unions to verify Respondent’s figures, Schnei-
der said:

Our response is no. We have previously provided you
with the data on which the company’s decisions [sic]
were based. If you have questions about that data, you
should bring those questions to our attention.

My finding that the Unions complained that Respondent had
failed to answer a question asked by them—namely, what
savings, if any, Respondent had made over the temporary
contract—is based on Funk’s credible testimony. I do not
credit Perkins’ denial that the Unions made this complaint,
or his related testimony that Respondent never interpreted the
Unions’ requests as requesting a cost comparison between
the temporary and the permanent contract, for demeanor rea-
sons, because of Perkins’ testimony that he ordered such an
analysis owing to a union request, and because the draft an-
swer undisclosed to the Unions gave such a comparison. Nor
do I credit Perkins’ testimony that before being shown Re-
spondent’s draft response by the General Counsel during
cross-examination, he had never seen it before, or, at least,
had never seen some of it. I so find for demeanor reasons
and because of his testimony that on an undisclosed date, he
had arranged for the preparation of an analysis of this matter
pursuant to a union request. Respondent’s reply brief (Br.
93–94 fn. 55) states that this latter testimony by Perkins was
erroneous, that he had in mind Respondent’s Exhibits 79 and
80, and that he mistakenly attributed their preparation to a
request by the Unions rather than (as was in fact the case)
for use in the instant litigation and several months after Re-
spondent canceled the permanent BEK contract and dropped
item 11. However, although Respondent called Perkins as a
witness after procuring the receipt of Respondent’s Exhibits
79 and 80, he was not asked whether these were the analyses
he had previously described as an analysis prepared at the
Unions’ request.

The Unions had asked during the previous meeting on Jan-
uary 29 for Respondent’s position regarding maintenance
employees and severance pay. Respondent replied during the
February 18 meeting that in the absence of any changes in
the contract, maintenance employees would be allowed to
bump union base-rated employees on a seniority basis and
the most junior base-rated employees would be subject to
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107 The General Counsel’s opening brief (Br. 36 fn. 18) asserts that
this was not true. Counsel relies on an attachment to BEK’s May
1, 1987, reconfiguration/construction contract with Respondent,
which attachment describes certain fringe benefits provided by BEK
to the employees covered by that contract. It is unclear whether BEK
provides these same benefits to maintenance employees. On the
other hand, Respondent did not show the Unions this attachment
with the suggestion that it might be inapplicable.

108 This finding is based on Respondent’s bargaining notes. The
transcript of Perkins’ testimony before me states that he acknowl-
edged a statement by Schneider, ‘‘[W]e have a legal obligation to
bargain. We haven’t fulfilled that obligation’’ (emphasis added). Ei-
ther the court reporter or Perkins misheard the question.

109 Funk’s testimony indicates that the Unions mistakenly believed
that a profit-sharing plan was referred to when Gilliland suggested
a productivity bonus on November 5, 1987.

layoff or reassignment as the case might be. Respondent fur-
ther stated that it anticipated that most, if not all, mainte-
nance employees would have enough company seniority to
remain in the mill; and that any maintenance employees who
were nevertheless laid off would have to exercise their sever-
ance-pay rights and would be terminated. In response to the
Unions’ question as to what fringe benefits BEK employees
were receiving, Schneider said that Respondent did not
know.107

In response to the Unions’ questions, ‘‘Does the company
understand that [the Unions’] membership would have con-
tinued to work and would return to work under the imple-
mented agreement of March 10, 1987, and continue to nego-
tiate toward reaching a permanent settlement if the company
would be willing to end the lockout?,’’ Schneider replied:

The circumstances which led the company to institute
the lockout in [sic] March 21, 1987, have not changed.
The lockout occurred because the mill did not have a
signed labor agreement and the unions’ stated intentions
to coordinate bargaining with other company mills [cf.
supra, part II,B, infra, ‘‘The Remedy’’]. The mill still
does not have a signed labor agreement and the situa-
tion has been further complicated by the unions’ inclu-
sion of the Mobile Mill in pool voting with other mills.

Langham asked whether Respondent would end the lock-
out if the Unions agreed to sign ‘‘the contract that was im-
plemented prior to March 21.’’ Schneider said that if this
was a question, Langham should write it down and Respond-
ent’s negotiators would get the Unions a response. Langham
said, ‘‘I didn’t think you could answer it, but I wanted to
ask.’’ Schneider asked whether Langham’s remark was a
question or a proposal; he replied that it was a question.

In connection with the extruder, Schneider said that Re-
spondent would consider leaving the extruder in Mobile if
the Unions could give Respondent a proposal that addresses
the approximately $402,000 savings which Respondent an-
ticipated from the proposed move to Jackson. After some
further discussion about moving the extruder, Schneider
asked whether it was still the UPIU International’s position
that it would not sign any labor agreement that called for the
elimination of Sunday premium pay. Langham said, ‘‘I can-
not answer that at this time.’’ After some discussion about
whether the maintenance work previously performed by unit
employees was being performed solely by BEK rather than
(in part) by IP supervisors and other nonunit IP personnel
and by persons employed by other contractors, Lynch asked
how Respondent tied together its stated intention of not
breaking with BEK and not having two maintenance forces
in the plant. Respondent’s bargaining notes state that Schnei-

der replied, ‘‘We have a legal obligation to bargain. We have
and will fulfill that obligation.’’108

After a recess, Schneider asked Langham whether he had
the authority to sign ‘‘the implemented contract of March 21,
1987.’’ Langham said that he could not answer that until
Schneider told him whether he was willing to and could end
the lockout. Schneider said, ‘‘So you don’t have the author-
ity?’’ Langham said, ‘‘I don’t know. I can’t answer that until
you tell me whether or not you can end the lockout. If you
can, I’ll petition the International president.’’

After a short caucus, Langham said that the Unions
‘‘would be agreeable to submitting the offer of March 10,
1987, to the membership for a secret-ballot vote, provided
the Company would leave the four shutdown Christmas holi-
days and [holiday] premium play intact [and] agree to a prof-
it sharing plan, in lieu of Sunday premium pay . . . based
on productivity and profits.’’109 In response to Respondent’s
inquiries, the Unions said that the proposal would not include
items 9 or 11, or Respondent’s extruder proposal, because
these had not been part of Respondent’s March 10 proposal.
Schneider asked whether, if this was ratified by the member-
ship, the UPIU International would sign it. Langham said,
‘‘We would petition the International.’’ Schneider asked,
‘‘Can you deliver?’’ Langham said, ‘‘Not at this point. I
have bosses just like you have bosses. If the membership
ratifies this proposal, I would recommend to my boss that we
sign it or that I be allowed to sign it.’’ Schneider said that
he felt ‘‘we were being jerked around.’’ Langham said that
the Unions felt they were being ‘‘jerked around.’’ Schneider
said that Respondent would consider the Unions’ proposal
and get back to them.

4. Events between the February 18 and March 11
bargaining sessions at Mobile

About mid-January 1988, Respondent’s technical mainte-
nance specialist, W. R. Lecky III, was asked by Mobile man-
agement to provide a critique of the Mobile mill
maintenances. A memorandum dated February 19, 1988,
from Lecky to then Mobile Operations Manager Crawford,
with courtesy copies to Perkins and his immediate supervisor
(Vice President Smith) states, inter alia:

Mobile Mill is presently in a lockout, utilizing tem-
porary workers to operate the mill. They have contract
maintenance performed by BE & K. Recommenda-
tions/consents are based on continuing to operate in this
environment.

The memorandum further stated that ‘‘the major problem in
maintenance’’ appeared to be ‘‘Lack of maintenance and
troubleshooting expertise in contract maintenance personnel
since most come from the construction industry.’’ The
memorandum further described, as one of the ‘‘problem
areas,’’ ‘‘Difficulties due to turnover of labor force, although
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110 Up to this point, my findings in this paragraph are based on
the uncontradicted testimony of Gilliland, who then testimonially de-
nied suggesting to King that the Natchez plant might close if the
contract was not signed.

it appears to be stabilizing in some areas’’; Crawford testi-
fied that turnover among BEK maintenance employees was
higher than Respondent had expected when going into the
permanent contract. In addition, the memorandum stated that
as to the BEK lubrication crew, ‘‘too much turnover, not
fully effective, resulting in lack of lubrication.’’ The memo-
randum further stated that in January 1988, ‘‘mill perform-
ance’’ was ‘‘at or near standard,’’ and that forced downtime
on certain paper machines and on all boilers had decreased
from 1986 to 1987. Perkins testified that ‘‘I think’’ it was
he who asked for Lecky’s help; that because ‘‘trouble shoot-
ing’’ requires intimate knowledge of and actual experience in
the particular area, it was ‘‘very predictable that trouble
shooting would be the major problem in maintenance at this
point in time’’; and that as to maintenance status at that time,
the report as a whole was ‘‘really . . . very positive.’’
Crawford testified that it was he who asked for Lecky’s help,
that Crawford was ‘‘quite happy’’ when he reviewed Lecky’s
report, that Crawford already knew about the problem areas
referred to in the report, and that it substantiated that
Crawford was working in the right areas.

In about March 1988, the UPIU membership (at least) re-
ceived a letter approved by the UPIU and signed by Joint
Negotiating Committee Chairman Funk, and the presidents of
the Jay, Lock Haven, and DePere locals, under the letterhead
of all these groups. Among other things, the letter stated,
‘‘The campaign to roll back IP’s contract concessions is in
high gear . . . . We intend to keep the heat on IP, to con-
tinue spreading the message of the campaign, and to build
support for our struggle.’’

On March 1, 1988, the expiration date of Respondent’s
bargaining agreement with the UPIU and IBEW as to the
Natchez mill, a letter urging rejection of concessionary de-
mands during negotiations was sent to all Natchez UPIU
members under the letterhead of the Paperworkers and the
UPIU/IBEW joint bargaining committee. A UPIU Coordi-
nated Bargainer issued between March 3 and 7 stated that the
Mobile, Natchez, and Camden locals had met with UPIU
staff members in connection with Respondent’s proposals at
Natchez for elimination of premium pay for holidays and for
a ‘‘mill-wide flexibility program.’’ The document urged the
Natchez employees to reject such proposals in a forthcoming
vote on a contract proposal to succeed the expired contract.
The Natchez employees nonetheless voted, on March 9,
1988, to accept this proposal. A newsletter issued by all 5
locals under a UPIU letterhead that day stated that the Natch-
ez mill employees had voted to accept Respondent’s offer
‘‘by only 19 votes. Wayne Glenn has instructed the rep-
resentatives in that mill not to sign a concessionary contract
which this was. Three years ago . . . that mill gave up Sun-
day and took a wage cut.’’

About March 10 or 11, Gilliland telephoned King, UPIU’s
vice president for the Natchez region, and asked him if he
intended to sign the ratified Natchez proposal. King said no.
Gilliland said that because of poor operating results there,
half of that plant had narrowly escaped being shut down in
1986, and said that because of the continuous operating situ-
ation at that mill, it was not a good mill to ‘‘drag into the
war.’’ King replied that he could not sign if he wanted to,
because his instructions were not to sign any contract with

Respondent which eliminated Sunday premium.110 Glenn re-
fused at this time to approve the ratified Natchez agreement,
which was not executed until November 13, 1988. This
agreement contained no provisions for Sunday premium,
which had been eliminated in 1986 during midterm negotia-
tions, and dropped holiday premium. No strike or lockout oc-
curred in Natchez.

About early March 1988, UPIU Vice President Joe Brad-
shaw, UPIU Service Representative Waylon Brown, a CIC
representative, Frase, and Funk went to a UPIU-represented
IP bag plant in Camden, Arkansas, to urge the workers to
reject an IP proposal which sought concessions from the
workers. The UPIU Coordinated Bargainer issued between
March 14 and 16 hailed these employees’ unanimous rejec-
tion of a proposal by Respondent which included ‘‘demands
for gate-to-gate flexibility’’; the article described these em-
ployees’ action as joining ‘‘the fight against corporate
greed.’’ A newsletter, issued by all five locals under the
UPIU’s letterhead on March 9, 1988, stated that the Camden
primary paper mill was ‘‘still holding on,’’ and that no fur-
ther negotiations had been scheduled. As to the UPIU-rep-
resented unit at the bag plant, the newsletter expressed the
hope that at Mobile, where the next negotiating session was
set for March 11, Respondent was ‘‘beginning to come to
[its] senses.’’ A press release issued by the UPIU locals on
March 14, 1988, after describing membership rejection at the
Camden primary papermill and (thereafter) the bag plant of
proposals calling for ‘‘contract concessions’’ and ‘‘give-
backs,’’ alleged that in 1987 Respondent had locked out its
Lock Haven and Mobile employees, and forced out on strike
the employees at its Jay and DePere mills; that ‘‘the union’’
had responded by a corporate campaign directed against IP
and its ‘‘outside directors’’; and that (according to Funk,
chairman of the UPIU joint bargaining committee in Mobile),
‘‘This new vote in Camden shows that our campaign is giv-
ing other IP workers the strength to resist management’s un-
justified and intolerable demands for concessions.’’ The re-
lease quoted Funk as further saying that the only reason why
the Machinists and Plumbers in Camden [see supra, fn. 101]
or the UPIU members in Natchez . . . voted the way they
did was that management had scared them into thinking they
would lose their jobs otherwise. Our campaign is beginning
to dissolve these fears.’’ According to the news release, Funk
went on to say that the UPIU’s corporate campaign against
IP and its allies was ‘‘now in high gear.’’ The release de-
scribed mass-mailing activities at DePere. Funk was further
quoted as saying, ‘‘IP and its outside directors are most defi-
nitely feeling the heat . . . . We intend to keep raising the
pressure until the company bargains fairly and gives us back
our jobs.’’

5. The March 11, 1988 bargaining session

At the next Mobile bargaining session, on March 11,
Schneider stated that the Unions’ February 18 proposal was
unacceptable because it failed to address Respondent’s option
to run during the holidays, holiday premium pay, Respond-
ent’s experience in running the mill safely and efficiently
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111 Respondent never made any proposal to reduce the mainte-
nance employees’ wages. Indeed, Respondent’s February 1987 pro-
posal included ratification bonuses and a wage increase in the third
year for maintenance employees, and Perkins testified that Respond-
ent felt that it could afford those wage increases and that it had few
problems with wage rates.

112 The quotations are from the written statement, received in evi-
dence as a separate exhibit, which Langham read at the meeting.

113 Cf. The Remedy, infra. There is no evidence that Schneider
had anything to do with the Mobile plant until October 26, 1987,
more than 7 months after Respondent locked out the Mobile employ-
ees.

with 26 fewer production people (item 9), the extruder prob-
lem, and Respondent’s ‘‘high maintenance costs.111 Schnei-
der stated that of the 10 IP mills which had given up Sunday
premium pay, none had a profit-sharing plan in lieu of Sun-
day premium. Schneider went on to ask why the Mobile mill
would agree to keep paying holiday premium pay, and not
to run the mill during the holidays, when no such agreements
bound any other IP mills. Schneider stated that the Mobile
mill was a marginal mill (cf. supra, part II,A), and asked
why that mill would ‘‘agree to their outdated additional cost
items that most IP mills and a lot of the industry is moving
away from.’’

Then, Schneider asked Langham whether anything had
changed regarding the voting pool, and whether Mobile was
still tied to the DePere, Lock Haven, and Jay mills. Schnei-
der asked whether Langham had ‘‘the authority to sign an
agreement here or is the best you can do petition Wayne
Glenn to sign it?’’ Schneider further stated that Respondent
still felt strongly that the parties should continue to talk
about the transition agreement. He stated that Respondent’s
counterproposal was the proposal that had been on the table
since July 16.

After a 4-hour caucus, Langham stated that many compa-
nies in the paper industry were moving toward profit-sharing
plans in lieu of such ‘‘traditional’’ methods as Sunday pre-
mium; and that Respondent had a profit-sharing plan at its
Mansfield, Louisiana operation. He went on to say that the
union membership were informed of the settlements in other
IP locations, some of them having agreed to a gradual elimi-
nation of premium pay provisions and to greater incentives
or bonus payments than proposed at Mobile. Also, he stated,
the membership were aware of settlements with Respond-
ent’s competitors. Langham asked Respondent to end the
lockout, to allow the return of ‘‘all’’ the members’ ‘‘to their
rightful places in the mill,’’ and to negotiate about the
Unions’ February 18 proposal.112 IHEW Representative
Coleman, too, asked Respondent to reconsider the Unions’
February 18 contract proposal. Langham said that Gilliland
had indicated at the bargaining table that Respondent might
and could look more favorably on a profit-sharing plan.
Langham further said:

[W]e are trying to make some type of model agreement
to solve [our] and IP’s problems here and at other loca-
tions. I don’t know what proposals are being made at
other locations. I know what we are proposing here in
Mobile may not be the most perfect solution, but it is
a way to resolve the issue if both sides want to resolve
the issue.

Schneider asked whether anything had changed regarding the
voting pool, and whether Mobile was still tied to the DePere,
Lock Haven, and Jay mills. Langham said (emphasis in origi-
nal):

We are not saving we are anything with Lock Haven.
We are proposing a contract for Mobile . . . . Put a
package out for the membership to ratify, provided you
put something out we can both live with. If the mem-
bership ratifies it, I will go to the International presi-
dent and recommend its signing.

Schneider asked whether Langham was saying there was no
change. UPIU Representative Langham said. ‘‘I did not say
it had or had not changed . . . . You are asking one of those
questions about a pig in a poke.’’ IBEW Representative
Coleman said, ‘‘Let’s go on with the negotiations . . . . You
have another party to this, and all three of us will have to
make an agreement.’’ Langham said that his proposal had
been made solely by himself, Coleman, and their respective
committees, and that Langham had not consulted any other
locations or the International president or vice president.
Schneider asked whether the Mobile people would vote on
a proposal, or whether the Mobile mill and 1300 others
would have to vote on it. Langham said, ‘‘We made the pro-
posal. It’s time for you to quit hiding behind this one issue.
I think that is what you are doing.’’

After a half-hour recess, Schneider stated that the Unions’
proposal earlier that day was unacceptable. Langham and
Coleman asked Respondent to let the employees return to
work and that the parties continue to negotiate. Schneider re-
plied that the circumstances which brought about the lockout
had not changed.113

6. Events between the March 11 bargaining session and
Respondent’s termination of the lockout; the

Louisville proposal

A UPIU Coordinated Bargainer issued between March 18
and 22 described UPIU President Glenn as planning to meet
with a small group of senior IP management officials to
begin the process of resolving disputed issues, and as ex-
pressing the hope that local union and management officials
of the struck and locked-out plants would subsequently meet
on the problems of the individual plants. A newsletter, under
the UPIU letterhead, issued on March 24 by all five Mobile
locals, stated, ‘‘In the year that has passed since the lockout
began, many things have changed—but not our minds. The
conviction that we are right in our position that Sundays and
Christmas are something special is even stronger than be-
fore.’’ This statement was quoted, and attributed to a Mobile
UPIU local, in a UPIU Coordinated Bargainer which went to
press on March 28. The newsletter further stated:

On Monday, March 28th a series of meetings will
begin on a national level with top [IP] officials and
union representatives from each location in an effort to
reach a framework for local agreements between our
unions and IP. These meetings will involve all 4 of the
locations locked-out and on strike. These meetings must
be successful in order for us to resume negotiations on
a local level and reach a fair agreement.
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114 The pooled vote was about 2900 to 200 for rejection. Of the
200 votes for acceptance, 160 to 170 were from Mobile. The Mobile
and Jay units were represented, jointly with UPIU affiliates, by
unions not affiliated with the UPIU; the record fails to show whether
votes cast by members of the latter unions were included in the pool.

Between March 28 and about April 15, 1988, various rep-
resentatives of Respondent, the UPIU, and the Mobile, Jay,
Lock Haven, and DePere locals met in Louisville, Kentucky.
Much of the discussion during this period was devoted to the
union demands that Respondent discharge all the strike re-
placements and reinstate all the strikers. The parties eventu-
ally agreed that whether individual strikers were disqualified
for reinstatement because of alleged strike misconduct would
be handled through the arbitration procedure. Although Re-
spondent eventually proposed that within a year it would
offer a job somewhere in the IP system to every striker who
wanted one, the unions continued to insist on the discharge
of all replacements for strikers who wanted to return, and no
agreement was reached as to replaced strikers.

In addition, the parties tried to come up with a framework
which could be superimposed over the bargains at the four
locations and result in a settlement of each of the four work
stoppages. The parties discussed what they called the frame-
work issues—provisions for the resumption of normal rela-
tions, current related legal proceeding before the NLRB and
the courts, Sunday and holiday premium, and the duration of
the contracts. Eventually, Respondent proposed with respect
to each location a separate package, which included Re-
spondent’s overall framework proposal plus proposals cover-
ing the issues at each respective mill. Respondent pressed
Glenn to allow a separate vote at each location, because
(Gilliland testified) Respondent believed that ‘‘at that point
in time’’ the people at the three mills who had lost their jobs
to permanent replacements would be less inclined to vote to
let the Mobile employees go back than the Mobile employ-
ees would have been to let themselves go back. Glenn said
that the votes would be taken at each location, would be sent
to Nashville (where the UPIU is headquartered), and would
be pooled. Glenn said that Respondent would have either
four contracts or no contracts. A ratification vote was held
at each of the four locations. The locals at each of the mills
tallied the ballots of their own members and reported the
tally to the UPIU in Nashville; each of the four proposals
was rejected by a substantial margin.114 This was the only
occasion on which the ballots at these four plants were
pooled.

Among other things, Respondent’s Mobile proposal per-
mitted maintenance and extruder employees with more than
20 years of service to apply for early retirement benefits; and
called for extra severance pay to maintenance employees
who resigned by the end of June. Maintenance employees
were to receive no wage increases during the 3-year period
of the contract. Holiday premium and Sunday premium were
eliminated. Various pending legal proceedings were to be
dropped, including the charges which eventually led to the
initial (July 1988) complaint here. The Unions were to exe-
cute new labor agreements at certain locations (Moss Point,
Corinth, Pine Bluff, and Natchez) where employees had rati-
fied contract proposals made by Respondent. In addition, the
proposal contained the following language:

The parties agree that the need to reduce mill main-
tenance costs is a primary concern for the future com-
petitiveness of many mills of International Paper. These
high costs are attributable to a number of factors, an
important one of which is the level of manning. . . .

It is not the Company’s intent to eliminate mill
maintenance crews; however, it is recognized that it is
in the best interests of the parties to reduce maintenance
manning over the long term through more liberal utili-
zation of outside contractors and eliminating any re-
maining contractual restrictions which limit the kinds of
work that can be performed by other employees within
the bargaining unit.

. . . .
Employees who elect to remain at the Mobile Mill

will return to work in their former classifications and
at the rate of pay for these classifications, up to a maxi-
mum of 140 General Mechanics and 60 Instrument-
Electricians. [As previously noted, Respondent had
locked out about 285 employees in such classifications.]
If more than 140 General Mechanics and 60 Instru-
ment-Electricians specified above as the [initial] staff-
ing level desire to return to work, junior employees
within each group will bump into non-maintenance jobs
in accordance with the seniority provisions of the Labor
Agreement. It is understood and agreed that these initial
staffing levels in no way constitute a commitment of
any maintenance manning for the future.

It is understood and agreed that there will be no
work jurisdictional restrictions between any classifica-
tions in the Mobile Mill, including production vs. pro-
duction, maintenance vs. maintenance, and production
vs. maintenance. Any employee may be assigned to
perform any work which he or she is qualified to safely
perform.

It is further understood and agreed that there will be
no restrictions on the kinds and amounts of work that
may be assigned to outside contractors, except that no
mill employees will be laid off as a result. Any further
reductions in the mill maintenance work force, beyond
the initial staffing level, attributable to the provisions
contained herein will be handled through normal attri-
tion. Mobile Mill Maintenance employees who elect to
remain employed at the Mobile Mill will work with and
cooperate with in every way employees of outside con-
tractors.

The last two paragraphs of the quoted material are referred
to in the record as Respondent’s ‘‘total flexibility’’ proposal.
Respondent’s bargaining notes for October 19, 1988, which
were offered and received into evidence without objection or
limitation, set forth certain remarks by Langham and Funk
which indicate that about April 15, the Unions expressed to
Respondent strong objections to this ‘‘flexibility’’ language
(see infra, part II,U,2). On April 27, 1988, one of the locked-
out employees sent Perkins a memorandum which stated,
inter alia, ‘‘Young people afraid that [maintenance] will be
put out and this would displace the younger employees.’’
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115 The record fails to show whether this was in fact done.

S. Events Between the Cancellation of the Permanent
Subcontract and Respondent’s Production of Certain

Documents Pursuant to Subpoena

1. Respondent’s termination of the permanent
subcontract on May 3, 1988; Respondent’s

May 3 proposal

About mid-April 1988, Respondent’s counsel advised Per-
kins that there was a pretty fair chance that a complaint
would issue on the August 1987, September 1987, and Janu-
ary 1988 charges which underlie the initial complaint here.
In consequence, Respondent told BEK that Respondent had
to cancel the permanent contract. Notwithstanding a clause in
that contract which entitled BEK to 30 days’ notice of such
cancellation, BEK agreed to immediate cancellation of the
contract. Moreover, notwithstanding a provision in the per-
manent contract that required Respondent to pay BEK
$250,000 if the contract was terminated within 3 years, Re-
spondent never paid BEK anything other than the normal
fees for which BEK periodically invoiced Respondent.

Between May 3 and 13, Respondent maintained for the
first time in 16 months a ‘‘cold shutdown’’ which was the
longest Perkins could remember, and during which the BEK
maintenance employees worked very long hours. Perkins tes-
tified that when the mill resumed operations and hours came
back to normal, BEK started to lose some of its better em-
ployees, and a lot of BEK employees stayed only long
enough to find a better job somewhere else. Crawford testi-
fied that most of the BEK personnel had either relocated to
the area or established a routine of commuting, and that Re-
spondent never experienced or was threatened with a ‘‘mas-
sive exodus of people.’’ During discussions regarding the
May 3, 1988 contingency contract which replaced the August
1987 permanent contract, and which was not preceded by a
proposal, Patrick told Melton that because a work force was
in place, there ‘‘was not going to be any great difference be-
tween the permanent and the temporary,’’ and Patrick saw no
reason for BEK to increase the multiplier. The two also dis-
cussed whether, in order to avoid inordinate attrition, pay-
ment of subsistence or per diem, or an increase in the base
hourly rate, would be necessary. The two decided to wait and
see what turnover would be experienced. Melton later told
Patrick that turnover was minimal, and none of these induce-
ments was ever added. Other than the duration of the agree-
ment and some items under discussion as changes to the per-
manent contract (including an increase from 1.36 to 1.38 in
the multiplier because of the ‘‘tremendous increase’’ in
BEK’s health insurance costs), the new contingency contract
contained the same provisions as the canceled permanent
contract. Melton testified that when the May 1988 contin-
gency contract was signed, no consideration was given to
going back to the multipliers of the original contingency con-
tract, because BEK had a local work force. Respondent’s
reply brief states (Br. 81 fn. 45), ‘‘Although the contract be-
came temporary, there was no significant change in de facto
operating conditions.’’

By letter dated May 3, 1988, Respondent advised the
Unions that item 11 had been withdrawn from the bargaining
table, and that the ‘‘necessary effect’’ of Respondent’s
present proposal was to cancel Respondent’s contract with
BEK executed in August 1987. By letter to the locked-out

employees dated May 4, 1988, Respondent stated, inter alia
(emphasis in original):

The proposal provides for the return of ALL mainte-
nance employees to maintenance positions, if they de-
sire to return to work at the Mobile mill. The company
has canceled its contract with BE&K Construction for
handling of all maintenance work at the mill on a per-
manent basis. While BE & K is doing an excellent job
of maintaining the total mill on a contractual basis, we
are making this change in our proposal in order to
move the dispute to an end.

In addition, the letter stated that all permanent employees as
of March 21, 1987, would be returned to work ‘‘if the pro-
posal is ratified and executed.’’ The General Counsel does
not request backpay for any locked-out employees after May
3, 1988.

A meeting of Respondent’s stockholders on May 10 was
attended by various UPIU leaders, and locked-out and strik-
ing union members, who unsuccessfully moved for the return
of strikers and locked-out employees to their jobs. A flier
sent out by the Paperworkers and the UPIU/IBEW joint bar-
gaining committee about March 1988 had urged stockholding
members to attend this meeting or to give signed proxies or
admission cards to the UPIU.

Respondent’s May 3 letter to the Unions withdrew the pro-
posals for a 2-percent wage increase for maintenance em-
ployees in the third year and for a pension buyout, undertook
to bring back all maintenance employees to maintenance po-
sitions, and reduced to 60 days the length of the transition
period to be observed when Respondent ended the lockout.
The May 3 proposal (sometimes referred to in the record as
the May 4 proposal) included items 1, 2, and 3, and the
‘‘total flexibility’’ language in the Louisville proposal.
Schneider testified that this proposal was mailed to the
Unions, rather than handed across the tables because of in-
formation from Federal Mediator Skillman that it would be
2 weeks before the Unions’ bargaining committee would be
able to meet.

2. The May 13, 1988 bargaining session

The Mobile parties conducted a negotiating session on
May 13, 1988. UPIU Vice President Langham stated that he
felt unable to discuss Respondent’s May 3 proposal because
he had not yet received a copy. He asked for documentation
showing that Respondent had canceled its contract with
BEK, and for backpay for all locked-out employees from the
date of that contract until the date of cancellation. Schneider
said that Respondent would ‘‘think about’’ the request for
documentation, but was denying the backpay request as ‘‘in-
credible.’’ He went on to say that Respondent intended to
implement on the following Sunday the first-year and sec-
ond-year increases called for by Respondent’s pending con-
tract proposal.115 Schneider said that Respondent hoped the
Unions would allow the membership to vote on that proposal
and would execute it if it were ratified. He further stated that
Respondent assumed that Sunday premium was no longer an
issue because a UPIU vice president had recently signed a
contract eliminating Sunday premium at Respondent’s mill in
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116 Frase testified that as to the Panama City mill, a major factor
in Glenn’s decision was a $9300 signing bonus. He further testified
that as to the elimination of Sunday premiums in contracts with a
Stone mill and a Champion (Bucksport) mill, the UPIU got some-
thing which the UPIU considered a trade off for Sunday premium.
Frase also testified that as to a Champion (Cannon) mill, the contract
approved by Glenn had nothing in exchange for Sunday premium,
but ‘‘we were looking at losing some thousand jobs there.’’

117 My findings in these two sentences are based on Funk’s
uncontradicted testimony.

Panama City, Florida. Langham asked Respondent to end the
lockout and allow the membership to return. He stated that
the parties would continue to negotiate to reach an agreeable
settlement, and that at that time ‘‘we’’ would petition the Pa-
perworkers International to sign the contract. He said that he
did not know about the Panama City facility or its bearing
on Mobile,116 but that he could name at least 25 other places
that had not taken away Sunday premium. Further, Langham
alleged that three of Respondent’s competitors had expressed
disagreement with withdrawal of Sunday premium.

Langham said that he understood Respondent’s most re-
cent proposal was worse than the April 13 proposal, which
almost 90 percent of the employees had rejected. Respondent
asked the Unions to vote on the most recent proposal. The
Unions said that this Louisville proposal had been rejected
10 to 1, that they saw no reason to put the May 3 offer up
to a vote, that they would not put a company proposal to the
membership unless it contained a significant move on Re-
spondent’s part, that the Unions did not intend to accept the
May 3 proposal, but that they would use it as a base to start
from. The Unions went on to say that unresolved issues re-
mained; ‘‘that part of the issues were things that had been
put before us during the lockout, and one being the length
of the time of the transition period, the other being the total
flexibility, because when we were locked out, total flexibility
was not a part of [Respondent’s] offer, and it had become
another stumbling block after we got into the lockout.’’ The
Unions said that this ‘‘total-flexibility’’ proposal would per-
mit Respondent to perform maintenance work by using, at
production employees’ pay scale of $7 or $8 an hour less
than maintenance employees’ pay scale, employees who had
bumped back into production jobs from maintenance jobs.117

Langham credibly testified that the Unions believed Re-
spondent’s ‘‘total flexibility’’ proposal, first advanced at the
Louisville conference, was as bad as or worse than the com-
pany proposal it replaced, and that this ‘‘total flexibility’’
proposal was not ‘‘going to fly . . . with the people.’’ Funk
credibly testified that the Unions opposed Respondent’s
‘‘total flexibility’’ proposal for the following reasons, the
record being unclear as to whether they were expressed to
management:

[w]e see this completely over a period of time eroding
our bargaining unit when we don’t have any employees
left, because with this they can contract, and they can
use a number of employees to do different functions
and work with a lesser number than they have without
some form of restriction on these flexibility issues, so
we see us losing people right and left with total flexi-
bility; production and maintenance.

Schneider asked whether ‘‘you’’ were still in the pool vot-
ing. Langham said, ‘‘That’s a fair statement.’’ Schneider said
that the only way to end the lockout was for the membership
to ratify the agreement and ‘‘the International union’’ to exe-
cute the proposal. Langham said that Sunday premium and
holiday premium were ‘‘still a major issue in this dispute.’’
This bargaining session lasted less than 10 minutes.

3. Events between the May 13 and June 24, 1988
bargaining sessions

A newsletter captioned United Paperworkers’ Corporate
Campaign News, issued about late May or early June 1988
under the letterhead of the Paperworkers and the
UPIU/IBEW joint bargaining committee, and received into
evidence without objection or limitation, states that on April
22, settlement offers which IP had made during the discus-
sions in Louisville had been ‘‘overwhelmingly rejected’’ by
the Mobile, Jay, DePere, and Lock Haven employees be-
cause, inter alia:

All the scabs would have remained on the job.
Only small numbers of strikers at Jay, Lock Haven

and DePere would have been rehired immediately. (The
locked out workers at Mobile would have gotten their
jobs back as required by federal law but the scabs there
would also have remained.)

. . . .
The union would have had to drop its unfair labor

practice charges against IP, which in the case of Jay
would have meant that a pending decertification vote
could have proceeded immediately—with the scabs eli-
gible to vote.

All of the contract concessions implemented by IP
would have remained in place.

[W]hen the details were presented at the four locations,
workers shouted in anger, flung the proposals in the air
and stormed out of the meetings. Even the Mobile
workers, who stood to get their jobs back were not for
a moment taken in by IP’s insulting offer.

The newsletter further stated, under the first-page head-
lines, ‘‘The IP Campaign is on the Move’’ and ‘‘A New
Phase for the Corporate Campaign,’’ that the campaign
against IP’s ‘‘concessionary demands is moving ahead on
many fronts.’’ At a planned series of ‘‘in-plant-solidarity ac-
tions’’ to support the strikers and locked-out employees in
Mobile, Jay, Lock Haven, and DePere, the newsletter men-
tioned, among other things, the ‘‘outreach’’ program (supra,
part II,P) and proposed boycotts of the products and services
of firms whose boards of directors included IP board mem-
bers. Such product boycotts were urged by the Paperworkers
in other releases issued in June and July 1988. Also, the
newsletter quoted a resolution, adopted in Memphis on May
23 and sent to CEO Georges, which said, in part:

[W]e see no reason why we must accept a decrease in
our standard of living . . . .

[T]here can be no normalization or harmonious rela-
tions anywhere in the IP system until the striking and
locked out workers . . . are all rehired and IP bargains
in good faith with them. . . . .
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Until the situation at these four locations is resolved
equitably, and IP goes back to bargaining in good faith
with all its workers, we will decline to participate in
any company programs that are not legally or contrac-
tually required.

In addition, the newsletter listed nine operations (including
the primary mills at Gardiner, Camden, and Ticonderoga)
where the employees had ‘‘rejected IP’s concessionary de-
mands but have not yet gone on strike’’; and four locations
(the primary mills at Moss Point, Corinth, Pine Bluff, and
Natchez) where locals had voted to accept the concessions
but the UPIU had declined to approve the contract.

By letter to the board of directors of PNC Financial Cor-
poration dated May 25, 1988, Glenn stated, in part, that IP
had demanded ‘‘to take back from its hourly workers mil-
lions of dollars in unjustified wage concessions’’; that Re-
spondent had locked out or ‘‘forced out on strike’’ paper-
workers in Mobile, Jay, DePere, and Lock Haven; and that
IP had ‘‘adopted these disastrous labor policies in order to
eliminate hundreds of jobs, slash employees’ pay, and con-
tract out these workers’ jobs to non-union contractors.’’ The
letter went on to state that a named member of the PNC
board of directors was also a member of IP’s board of direc-
tors and, as the CEO of Hammermill Paper (an IP subsidi-
ary), was directly responsible for IP’s labor policies. Then,
the letter noted that because of PNC’s ties to IP, the UPIU
would soon begin nationwide publicity requesting that the
public close all accounts and end all other banking services
with PNC and its subsidiaries, seven of which the letter
named. The letter requested PNC’s board of directors to ‘‘ex-
ercise its own independent judgment to evaluate whether
your continued relationship with International Paper is in the
best interests of PNC.’’ Similar letters were sent by UPIU
to another bank; a firm which produced and distributed cos-
metics; a firm which produced beer, wine, and food; and a
firm which bottled fruit juice and soft drinks.

In June 1988, during an interview with a reporter for a
Lock Haven newspaper, joint bargaining committee chairman
Funk said that he would not seriously consider abandoning
the other struck locations, because that would have been
breaching the agreement that he made when he went into the
pool. He further stated that the Mobile local of which Funk
was then president (UPIU Local 2650) was in a slightly dif-
ferent position from the other locals, because a lockout ex-
isted and not a strike; but that the Mobile workers would
stay out until a fair settlement was reached for all four
unions. Funk said that a lot of people had told him that the
Mobile workers could go back ‘‘tomorrow’’ if they got out
of the pool; but ‘‘we are standing strong with our brothers.’’
On June 6, 1988, all five Mobile locals issued a newsletter,
under a UPIU letterhead, which stated that six mills (in Jack-
son, Tennessee; Camden, Arkansas; Spring Hill, Louisiana;
Georgetown, South Carolina; Wiggins, Mississippi; and Ti-
conderoga, New York) had turned down concessionary con-
tracts and were now part of the corporate campaign and out-
reach program. The UPIU represents a bargaining unit of
about 650 hourly employees at Respondent’s primary mill at
Ticonderoga, New York. During negotiations for an agree-
ment to succeed a contract which expired at the end of May
1988, Respondent on June 2, 1988, presented to the UPIU
a ‘‘best offer’’ which proposed ratification bonuses, the

elimination of Sunday premium in step increments over the
life of the agreement, the elimination of holiday premium at
the end of 1988, and a 401(k) plan with 25-percent matching
by Respondent. The unit employees rejected this proposal.
During a negotiating session on June 8, 1988, Ticonderoga
Mill Manager Paul Stecko advised union representatives that
the bonuses would stay on the table for 10 days, but would
be withdrawn if the contract was not ratified and executed
within that period. The president of UPIU Local 5, Gillette
Bartlett, replied that theoretically those cash payments were
gone already, because UPIU President Glenn was not going
to sign a contract. No comment was made by UPIU Inter-
national Representative Mario Scarselletta, who was present.
Later that day, Stecko asked Scarselletta whether it was true,
as Bartlett had said, that Glenn was not going to sign a con-
tract. Scarselletta said that if it contained elimination of pre-
mium pay, then Barttlett was correct in stating that Glenn
would not sign the contract. During negotiations, the union
at Ticonderoga made available a telephone number which,
when called, would give the caller a message, usually spoken
by the vice president of UPIU Local 497 or the chief steward
of UPIU Local 5, the locals with whose officers the Ticon-
deroga mill deals in Scarselletta’s absence. The message on
June 15, 1988, stated, in part, that Glenn had ‘‘reaffirmed [to
the negotiating committee] that he would not sign a con-
cessionary contract, therefore, the Company would not have
paid the bonuses even if the locals would have accepted the
proposal.’’ As of November 17, 1989, the Ticonderoga em-
ployees were continuing to work. As of December 5, 1989,
no contract had been ratified there.

4. The June 24, 1988 bargaining session

The next negotiating session as to the Mobile mill was
held on June 24, 1988. Langham stated that no employee
vote had been held on Respondent’s May 3 proposal because
it was less advantageous to the employees than Respondent’s
April 13 proposal, which the employees had rejected.
Langham specifically referred to Respondent’s withdrawal of
its ‘‘cash out’’ proposal to the production people, the beater-
room employees who were subject to company item 9, and
the extruder employees. Langham went on to say:

The company states that they want to settle this on
a mill by mill basis. We have to do something here in
Mobile. The question keeps being asked about if we are
a part of the pool. We are a part of the pool and we
chose to be part of it, but that does not preclude an
agreement here in Mobile. First, we have to do some-
thing here in Mobile. If it is the way the people feel
and the contract offer is good enough, maybe then we
can do something about the pool. There are 18 plants
running without a contract that are in the IP system that
are not locked out or on strike. We don’t see why Mo-
bile is any different, but it is a fact of life here that we
are a part of the pool. We are willing to sit here and
talk and bargain about anything and try to reach some
kind of agreement.

At this point, Langham asked IBEW Representative Coleman
whether he had ‘‘anything’’; Coleman replied, ‘‘I think you
covered it.’’ Schneider said that notwithstanding Respond-
ent’s omission from its May 3 proposal of some bonuses for
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118 My findings in this sentence are based on Funk’s testimony.
119 Schneider testified that Respondent already had the right to re-

quest the local union’s permission to ask for volunteers to work on
Christmas. He further testified that Manager of Industrial Relations
Fayard had told him that using volunteers at Christmas time in Mo-
bile had not been successful; Fayard was not asked about this matter.

Also, Schneider testified that he ‘‘knew from personal experience at
Moss Point [where he had been working until the fall of 1987] and
throughout the Company that the Company had never had any suc-
cess to my knowledge of getting employees to volunteer to work the
Christmas holidays.’’ Funk testified that Respondent had obtained
volunteers to perform maintenance work during ‘‘cold shutdowns,’’
although not as many as Respondent asked for and those who
worked on Christmas Day worked only 8 hours; but that during one
December 23–26 holiday period when Respondent wanted to operate
the mill, Respondent could operate for only 3 days because not
enough employees volunteered to run the mill on Christmas Day.

120 This finding is based on Respondent’s bargaining notes.
Schneider testified that during this meeting, item 9 ‘‘was not men-
tioned, as I recall.’’

termination or retirement, Respondent felt that this omission
was more than made up for by Respondent’s offer to bring
back all the maintenance employees. Coleman said that the
withdrawn incentives had been good for some people and not
others. Schneider said that Respondent had moved with re-
spect to its proposal that no maintenance employees come
back. Langham said, ‘‘You moved because the law made you
move . . . you did that to eliminate your liability.’’ Schnei-
der said, ‘‘We have nothing further to propose. Our proposal
is out there.’’ Funk proposed that employees be allowed to
sell their vacations up to the point where the locked-out em-
ployees went back to work, if Respondent would schedule
them in the mill. Schneider agreed. Funk testified that at this
meeting the Unions ‘‘were still in a mode of we didn’t have
an offer that we could vote on, because we still had flexibil-
ity before us, and we still had the transition period before
us, and we didn’t have an offer we could agree on.’’

5. The July 15, 1988 bargaining session

The next Mobile negotiating session, on July 15, 1988,
was the first attended by Robert B. Goins, who had recently
replaced Perkins as mill manager. Perkins and Schneider
were also present. Goins said that he would be the person
responsible for the negotiations, but that Schneider would
continue to be Respondent’s spokesperson. Goins said that he
wanted to reach an agreement with the Unions. The Unions
said that they wanted to and felt they could reach an agree-
ment for Mobile, and ‘‘if we had an offer that we voted on
and accepted it, we felt we could go back to work.’’118

As previously noted, during the January 29 meeting
Langham had said that Respondent’s then-current proposed
transition agreement was acceptable, except for the 75-day
length of the transition period and the failure to undertake to
recall all the locked-out employees who wanted to return.
The proposed transition agreement which had accompanied
Respondent’s May 3 letter to the Unions was much the same
as the proposal pending on January 29, except that the May
3 proposal called for recall of all locked-out employees who
wanted to return. Much of the July 15 meeting was directed
to the length of the transition period, with Respondent want-
ing up to 60 days and the Unions proposing 14. UPIU Rep-
resentative Langham stated that ‘‘This may not be the big-
gest labor battle for the IBEW, but it is for our union.’’ He
further stated, ‘‘On contracting out—Mr. Perkins, I under-
stand, for the record, that this was solely your decision—to
contract out the maintenance work at the time of the signing
of the permanent contract with BE&K. Is that correct?’’ Per-
kins said, ‘‘It was a Mobile Mill decision’’ (cf. supra, part
II,L).

As to Sunday premium, Langham said that the Unions
were willing to discuss giving it up in exchange for a 401(k)
plan. As to work on Christmas, Langham proposed that Re-
spondent be contractually permitted to operate the plant on
December 24 and 25, with volunteers who would receive
‘‘certain incentives, like premium pay.’’119 Schneider asked

whether Langham was ‘‘still in the mode that the best your
side can do is petition Wayne Glenn if we reach a settle-
ment.’’ Langham replied:

Yes, but it should not be an impediment to reaching
an agreement. I think this should not be a crutch that
you have used several times. We need to work out an
agreement and then see what we can do about getting
a signature. First let’s get that worked out, but don’t
use the pool as a crutch. I am not going to sit here and
threaten you about how you have to satisfy everyone in
Jay and DePere in order to get an agreement here. This
is my responsibility and this is what I am here for.

Funk credibly testified that Schneider said ‘‘that he felt sure
that we weren’t going to leave those other folks [inferen-
tially, the Jay, DePere, and Lock Haven employees] out in
the cold, that if we reached agreement in Mobile, he didn’t
feel we could sign a contract in Mobile, and we told him,
‘Try us and let’s see; put an offer before us where we can
vote on it, and we can see. But we will ask Wayne Glenn
to sign our agreement.’’’

In response to an inquiry from Schneider about holiday
premium aside from Christmas, Langham said that he had
not really thought about that, that he was ‘‘throwing this out
just to get something started here.’’ In addition, Langham
again requested backpay for the period of the permanent con-
tract with BEK. Respondent rejected this, but agreed with the
Unions that this could be disposed of by the NLRB and
should not impede a settlement.

After a caucus, Respondent rejected the Unions’ proposal
as to Christmas, on the ground that this proposal did not give
Respondent its desired flexibility to run the mill without re-
strictions and was not much different from the provisions in
the expired contract. Respondent also rejected the Unions’
proposal for a 401(k) plan in lieu of Sunday premium.
Langham asked Respondent to end the lockout. Schneider re-
plied, ‘‘As we have said all along, the way for the lockout
to end is to ratify the contract and have the International
union execute it’’ (cf. infra, The Remedy).

During this meeting, UPIU Local 1940 President Howell
questioned, and Respondent defended, the practicality of
moving experienced beater-room employees to laborers’ jobs
while moving into the beater room some employees who had
never worked there before.120

The Corporate Campaign News issued in July 1988 under
the letterhead of the Paperworkers and the UPIU/IBEW joint
bargaining committee stated that the Unions’ ‘‘campaign
against IP and its allies is getting stronger each day . . . sol-



1336 DECISIONS OF THE NATIONAL LABOR RELATIONS BOARD

121 The Mobile bargaining agreement executed in October 1988
contained as to this matter the same language as the Natchez con-
tract.

122 My finding in this sentence is based on Gilliland’s testimony,
which was obviously receivable to show that Oskin made this report
to Gilliland, but not to show the truth of the report. To the extent
that I stated otherwise at the hearing, this ruling is withdrawn. The
General Counsel’s motion to strike Respondent’s brief, to the extent
that it relies on the truth of the report, is denied, but that assertion
will be disregarded.

idarity among IP employees and with the rest of the labor
movement is growing steadily.’’ The newsletter listed UPIU
locals which since May 23, 1988, had indicated their en-
dorsement of the ‘‘solidarity’’ statement in Memphis. The
newsletter described various activities in support of this cam-
paign, including product boycotts of firms sharing members
of IP’s board of directors.

About August 1988, during an interview with a reporter
for Pulp and Paper (inferentially, a magazine for persons
concerned with that industry), Frase stated, ‘‘I think that
[pool voting] has sent a very clear message to the companies
that, try as they may to keep [us] divided, we are going to
do everything we possibly can to tie ourselves together.’’

6. The negotiations in Memphis, Tennessee, on
September 20 or 21, 1988

On September 20 or 21, Oskin and Gilliland met in Mem-
phis, Tennessee, with UPIU representatives who included
Glenn and Langham. That meeting was directed primarily to
negotiations involving Respondent’s Vicksburg, Mississippi,
mill, which was the first mill where Respondent had elimi-
nated Sunday premium. The parties agreed that at least as to
this matter, any agreement reached as to Vicksburg would
serve as the pattern for future settlements in each of the mills
as they came up. The parties agreed that in at least partial
exchange for the elimination of Sunday premium, Respond-
ent would increase shift differentials and contribute to a
401(k) plan.

During the Memphis meeting, Glenn continued his efforts
to induce Respondent to take back permanently replaced
strikers. Also, he asked Respondent, ‘‘as a gesture of good
faith,’’ to end the Mobile lockout and let the people return
to work while negotiations continued. Oskin said that he
would like to end the lockout, but that he was not willing
to end it unless the parties had a ratified executed contract
at the Mobile mill. He asked Glenn if he was in a position
to authorize the signature of a contract in Mobile, assuming
one could be negotiated. Glenn said that he was not in a po-
sition to do that so long as he had the strikes in progress to
deal with. Langham asked whether there was any possibility
that the extruder could stay in Mobile. Gilliland said no. The
parties discussed what could be done to take care of dis-
placed extruder employees. The UPIU representatives (infer-
entially) suggested the application to them of the plant-clos-
ing provision. Gilliland expressed the view that this provision
was inapplicable. Gilliland asked Langham what ‘‘the
union’s’’ problem was with the subcontracting language
which Respondent had put on the table, in view of Respond-
ent’s undertaking to bring everyone back to work. Langham
said that the language was too open-ended, and would allow
Respondent to eliminate the entire maintenance department,
over time, through attrition. Gilliland said that this ‘‘was not
our intent, that what we wanted to do was to be able to take
advantage of lower-cost outside contractors to do some kinds
of maintenance work, but that it was our expectation there
would always be a core of maintenance people in the mill
doing the kinds of things for which the high rates and pay
are justified, trouble shooting stuff that is indigenous to a
paper mill.’’ Langham said that although he did not question
Gilliland’s sincerity, Gilliland was ‘‘not going to be there
forever,’’ and that the language was still too open-ended.
Gilliland said that Respondent had similar language in a con-

tract covering the Natchez mill, and undertook to send
Langham a copy.121

By the conclusion of this conference, Gilliland and
Langham felt reasonably comfortable that they could achieve
a contract at Mobile on the basis of the Vicksburg agreement
ar some variation of it. However, Gilliland told Langham that
Respondent was not about to make this proposal at the Mo-
bile mill until Respondent had assurance that if Respondent
made it, and ‘‘the people’’ ratified it, the contract would be
executed by the International. Langham said that Gilliland
had heard Glenn say that he was not in a position to author-
ize that at ‘‘this point in time.’’ Gilliland said, ‘‘Well, then,
there is no point in us going back to the bargaining table at
this point.’’ Langham agreed.

About September 23, Oskin advised Gilliland that on the
preceding day, Oskin and Glenn had agreed to a 25-cent
wage adjustment for production shift workers at Vicks-
burg.122

7. UPIU President Glenn’s September 29, 1988 letter to
the Pine Bluff employees

As previously noted, in September 1987 Respondent’s
Pine Bluff employees had voted to ratify a proposal which
the UPIU regarded as concessionary. A letter under UPIU
president Glenn’s letterhead to the Pine Bluff employees,
dated September 29, 1988, basically urged them to take an-
other vote. This letter stated, in part:

[No] group of workers is immune from International
Paper’s plan to gut the contracts of its unionized em-
ployees.

. . . .

As more contracts come up, IP continues to ask for
needless concessions.

. . . .
Workers in Mobile were locked out just for rejecting

a concessionary contract. Then workers in Jay, DePere,
and Lock Haven went on strike against concessions and
in support of Mobile.

. . . .
There are now close to 6,000 IP workers in 20 loca-

tions who are working without contracts.
If we are going to win the battle, IP locals must act

together. The test of our solidarity will come on Octo-
ber 8, when representatives of all IP locals meet in
Nashville and discuss coordinated actions. This will be
made possible by getting as many locals as possible
into a bargaining pool. The formation of a pool, which
is supported by Pres. Glenn, will show IP that workers
in different locations are going to stand up for one an-
other and be sure that everyone is treated fairly.
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123 Inferentially, the replaced strikers were ineligible to vote; see
Sec. 9(c)(3) of the Act.

124 Counsel for the Paperworkers had this document marked for
identification on October 4, 1988, the first day of the hearing on the
July 1988 complaint.

. . . .
There is only one way to defeat IP’s concessionary

drive—and that’s for all locations to band together.
Until now the company has gotten a lot of mileage out
of its divide and conquer strategy. Now is the time to
turn the tables and show them that all IP workers are
going to stand up for justice.

The letter was signed by all the local union presidents at
Pine Bluff (including the president of IBEW Local 2033),
and by two UPIU International representatives.

8. The September 1988 DePere decertification election;
the October 1988 end of the strikes at the DePere,

Lock Haven, and Jay plants

As previously noted, on September 14, 1988, the UPIU
lost a decertification election at Respondent’s DePere plant,
which by that time had been struck for 15 months.123 A Cor-
porate Campaign News issued later that month (under a
masthead naming the Paperworkers and the UPIU/IBEW
joint bargaining committee), urged all locals who represented
IP employees and were working without a contract to join
the coordinated bargaining pool established in 1987 by the
Mobile, Jay, Lock Haven, and DePere locals. The Campaign
News stated:

The reason for the coordinated bargaining pool is to
prevent [Respondent] from pitting one location against
another in the process of settling the dispute. By joining
the pool a local is agreeing that no location will settle
with [Respondent] until all the participants in the pool
have gotten satisfactory offers.

The Campaign News further stated that implementation of
this projected expansion of coordinated bargaining would
begin at a meeting of IP locals on October 8 and 9 in Nash-
ville, Tennessee.

Gilliland testified, in effect, that management had seen this
document before October 8. On or before October 9, Oskin
received a copy of a telegram to Respondent from the UPIU
and the IBFO stating:

Please be advised that the strikes at DePere, WI;
Lock Haven, PA; and Jay, ME; are hereby terminated
immediately and we will offer to return to work uncon-
ditionally. Please consider this a continuing request for
employment.

Gilliland testified that this telegram came as a complete sur-
prise to Respondent. Immediately after the decision was
made to end the strikes, Langham called the FMCS to set
up meetings at Mobile.

T. The October 1988 Charges Regarding Failure to
Provide Information at Mobile

The hearing as to the July 1988 complaint began before
me in Mobile, Alabama, on October 4, 1988. On October 5,
1988, the Paperworkers and the Electrical Workers, through
their respective counsel, filed with the Board’s Regional Of-
fice in New Orleans, Louisiana, the respective charges which

underlie the April 1989 complaint. The Paperworkers’ charge
reads as follows:

Since on or about May 21, 1987, and continuing to
date, International Paper Co. failed to furnish requested
information that is relevant and necessary for the Union
to bargain meaningfully.

The Union just discovered these critical documents
and this concealment of information October 2, 3, and
4, 1988.

Such concealing of information and critical docu-
ments so tainted the bargaining process and so tainted
the lockout as to convert the lockout to an illegal lock-
out from May 21, 1987 to the date this unfair labor
practice is remedied.

The Electrical Workers charge reads as follows:

Since on or about May 21, 1987 and continuing to
date, International Paper Company has refused and
failed to furnish information which was relevant and
necessary for the union to bargain intelligently and
meaningfully. The union just discovered this critical
concealment of information on or about October 2,
1988. Such concealment of information so tainted the
bargaining process as to convert the existing lockout to
an illegal lockout from May 21, 1987 to the date this
unfair labor practice is remedied.

Respondent’s opening brief states at page 44, ‘‘while re-
viewing information produced pursuant to subpoena, Counsel
for the General Counsel and counsel for the charging parties
discovered documents which they allege should have been
produced during the course of negotiations pursuant to the
Unions’ May 21, 1987, document request.’’ Pages 101–104
and 117 of Respondent’s reply brief, and the testimony of
Funk and Lynch, show that the documents of whose exist-
ence the Unions first learned in early October 1988 included
(1) pages 7, 8, and 11 of General Counsel’s Exhibit 50 (the
May 1987 cost study) (supra, part II,G); (2) the May 27,
1987, memorandum reflecting the changes in billing rates
under the contingency contract (supra, part II,H,5);124 (3) the
July 13, 1987, memorandum from BEK site manager Kosak
to Crawford discussing manpower levels and quality (supra,
part II,I); and (4) the ICS documents (supra, part II,K). The
documents which the April 1989 complaint alleges should
have been supplied to the Unions consist of the documents
listed in the preceding sentence plus the 1987 contingency
contract with BEK.

U. Events after the Filing of the Instant October
1988 Charges

1. Respondent’s Vicksburg proposal

Sunday and holiday premium had been eliminated in a
contract executed about October 1985 with respect to Re-
spondent’s Vicksburg mill. During negotiations on October 8
and 9, 1988, Respondent made with respect to the succeeding
Vicksburg contract certain proposals that the UPIU regarded
as a trade off for Sunday premium. Upon so concluding,
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Glenn released UPIU representatives from the restriction
against signing IP contracts without his approval. Frase, who
at that time was Glenn’s executive assistant, testified that be-
fore IP’s Vicksburg proposal was ‘‘floated with the union,’’
there was in place a prohibition against UPIU representa-
tives’ signing contracts on their own without Glenn’s ap-
proval; that during this period no IP contract was signed
which eliminated Sunday and holiday premium pay; that dur-
ing this period the UPIU did sign with other companies con-
tracts which eliminated Sunday premium pay but also in-
cluded ‘‘something for Sunday premium pay that was looked
at as being a trade off or at least a close trade off;’’ and that
the UPIU was not signing contracts with IP until UPIU had
something which it regarded as a trade off for Sunday pre-
mium. He further testified that the pool did not change at all
in October 1988, and that at a meeting among the pool mem-
bers on October 9, when the strikes were called off at
DePere, Lock Haven, and Jay, ‘‘it was our position that the
pool did not change.’’

During a meeting on October 14 between Gilliland, Oskin,
Glenn, and Langham, Glenn asked Oskin to end the Mobile
lockout. Oskin said that Respondent would very much like
to end it, but could not ‘‘until we have the prospect of nego-
tiating the contract that will be executed by the international
unions.’’ He asked whether Glenn would sign the contract if
the parties reached agreement at the table. Glenn replied,
‘‘Now that the strikes are out of the way, I can sign a con-
tract.’’ By letter dated October 19 to the UPIU vice presi-
dents over the areas which encompassed the Lock Haven,
DePere, and Jay mills, Glenn stated, in part:

We are going to try to focus the next few months on
the replacement issue, keeping all the pressure we can
on International Paper Company with the media and
with boycotts; keep trying to force them to change their
position and bring our people back to work.

Since the Company has agreed to modify their posi-
tion in so far as giving us something in lieu of Sunday
premium at the other mills, I will release the other Vice
Presidents and Representatives from their prohibition of
signing contracts. If the Company offers the Vicksburg
settlement in lieu of Sunday pay and the people ratify
the contract, they will be free to sign.

By letter dated November 4, 1988, to the president of the
United Steelworkers of America local, Glenn stated, in part:

[T]he concept of [the pool] has worked very effectively
in this campaign as well as others. We will continue to
employ it wherever and whenever it is appropriate. The
original IP pool lost its effectiveness with the decision
by the locals to end the strike.

2. The October 19, 1988 bargaining session at Mobile;
the IBEW’s execution of a Vicksburg contract

The next bargaining session at Mobile was held on Octo-
ber 19, 1988. Among Respondent’s representatives was Rob-
ert G. Goins, who about early July 1988 had replaced Per-
kins as mill manager and had attended only the July 15 bar-
gaining session. Langham and Coleman asked Goins to end
the lockout and continue to negotiate. Schneider said that Re-
spondent was anxious to end the lockout, but ‘‘the only way

to end the lockout is to have a ratified and executed agree-
ment.’’ At the request of a mediator (one of three present)
who had not attended any of the earlier sessions, each party
summarized what it believed to be the major issues between
them. Each party gave, as major issues, Sunday premium and
holiday premium pay (including straight time for work on
Christmas), elimination of jobs in the beater room, and the
extruder. As to the extruder, Schneider stated that (as Perkins
had told him in August or September 1988), Respondent no
longer planned to move it, but, instead, planned to shut it
down. Schneider went on to say that an additional issue was
a transition agreement; the Unions tacitly agreed.

Schneider said that another major issue was ‘‘the union’s
inability to deliver a signed labor agreement if we reach an
agreement. Once again, if something comes about, Don
[Langham], I will ask you, if something comes about if it is
ratified.’’ Langham said, ‘‘you ask the same question every
time we sit down across the table. Our answer is that we de-
mand that you end the lockout and then we will negotiate
an agreement and then we will sign it, but we are not going
to buy a pig in a poke.’’ Schneider said that it was ‘‘ridicu-
lous’’ to try to work out an agreement that might or might
not be signed; ‘‘We need a ratified, executed agreement.’’
Langham said, ‘‘You have nine plants operating without a
contract. Why is Mobile different?’’ However, he said that
he was not saying he would not sign an agreement if one
was reached. The new mediator said that if both sides
agreed, he would expect both sides to sign, that Langham
could ‘‘still hold out for whatever you want, but let’s not get
hung up on signing . . . . Both sides are committed to sign
an agreement if you should reach one.’’

Langham emphatically said that he was not going to sign
Respondent’s May 3 proposal. Goins said, ‘‘First we have to
get an agreement here at this table. Then your members have
to agree to it. Then the international union must sign it. Let’s
not get hung up over not talking . . . other mills have al-
ready implemented agreements that include the things we are
talking about.’’ Langham said, ‘‘if the company takes the
same posture, no, I won’t sign it. If the company says it
wants to talk, then O.K., I will take another look at it, but
I will not sign what’s before us today. I will not sign this
contract . . . If we can resolve some of the things that are
near and dear to our members’ hearts, then I am willing to
take another look at it. If we can resolve [the] issues, I will
sign.’’ Schneider said, ‘‘If we come to some agreement, will
you sign it? . . . Our position is that we will not pay Sunday
premium any longer. You’re talking to us, asking us to nego-
tiate, and you are asking us to buy a pig in a poke . . . and
then maybe you will sign.’’ (Emphasis in original.) Langham
said that for 18 months Respondent had been saying ‘‘take
what we give you or we will keep you locked out;’’ and that
if Respondent did not get off what Langham characterized as
a ‘‘hard-assed position,’’ Langham would not sign it. Schnei-
der said that Langham was telling him that Langham would
not sign if the parties reached an agreement. The new medi-
ator said that he understood Langham to be saying that if the
parties reached an agreement he was willing to sign it, but
that he would not sign when he did not know what the
agreement was. Langham said, ‘‘You have hit the nail on the
head.’’

After a break of about 2 hours, the parties again convened.
Goins began the meeting by saying:
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125 The only bargaining notes in the record for April 15, 1988, in
what appears to be the handwriting of UPIU Local 337 Representa-
tive Richard Thomas, state that in connection with (inferentially) Re-
spondent’s April 1988 Louisville proposal, which contained ‘‘flexi-
bility’’ language (see supra, part II,R,6), ‘‘JN’’ (inferentially, UPIU
Local 1940 Representative James Neno) asked for a clear definition
of ‘‘initial staff;’’ Perkins said ‘‘The level of maintenance could re-

Continued

I don’t like the situation that we are in today. I don’t
like managing a mill where I don’t have a relationship
built with people, but that is where we are. I am man-
aging a mill with people I don’t know and with no
foundation to build on. There are people around this
table and out in the community that I want back to
work and need back to work.

There are people who, had the members of the Mo-
bile Mill been treated fairly over the years and not been
beat up at every opportunity, we would not be in this
situation right now.

The Mobile Mill right now is not a competitive mill
. . . once we can utilize your skills, experience and
knowledge of your job, and your pride in your job, the
productivity of the Mobile Mill will increase and im-
prove. The quality will improve. The profitability will
improve . . . . I am in a position of being a beggar.
I want you back. I need you back. I am begging you
to let’s get an agreement and come back to work.

In reply, Langham said:

[T]his committee has my complete trust and the mem-
bers’ complete trust, and this is proved by the fact that
these people have held together for 18 months . . . If
and when we reach an agreement and the membership
ratifies it, I will sign it. You hit the nail on the head
when you said these members have been beat up . . . .
You locked us out, but they probably would have
struck anyway if you had not locked us out. We want
to get this mill back to a world competitive state. This
is my home here, and I want to see this mill run. I
don’t like to have to be involved in this type of situa-
tion. It’s the damndest thing I’ve ever seen and it was
uncalled for . . . . The committee is ready and willing
to compromise. We have been a little hard nosed too.
We have some positions that we would not change and
that we need to get off of.

After a lunchbreak, the parties discussed item 9. Langham
stated that the Unions were not feeling very agreeable about
the elimination of jobs in the pulp mill but ‘‘we can talk
about it.’’ He further said that the Unions understood, al-
though this had never been put as strongly as Schneider had
put it, that the extruder would not run in Mobile; Langham
said that the displaced extruder employees should be covered
by the contractual plant-closing provisions. Schneider said
that the extruder situation did not fit into the plant-closing
language, that only 19 people were involved, and that to in-
clude them would set a bad precedent. As to the beater room,
Goins and Schneider said that Respondent was presently pro-
posing a net loss of two people per shift, with machine peo-
ple displacing some beater-room people. The Unions pro-
tested this proposed manning cut, and also Respondent’s pro-
posal that the displaced beater-room employees be put the
line of progression in the paper machine.

Then, the parties discussed Respondent’s May 3 ‘‘flexibil-
ity’’ proposal. Langham said that the Mobile mill already
had ‘‘the best flexibility deal in the country . . . . You
added this thing after the lockout and you are going to get
all you can while you have us locked out.’’ Schneider said,
‘‘Others have it.’’ Langham said that Respondent did not
need it at the Mobile mill; ‘‘It was not an issue when you

locked us out. You threw that in after you locked us out.
You are just trying to punish us. We are not going to take
that.’’ Similar remarks were made by Coleman. Goins said
that Respondent needed the flexibility to make the mill run,
and that Respondent wanted to be able to manage the mill
according to the work load. UPIU Local 1940 President
Howell asked why Respondent needed more flexibility in his
department than it had already. Funk said that this had not
come up until Gilliland brought it up during the Louisville
negotiations (supra, part II,R,6), and that he had there said
that Respondent needed something to bring maintenance
back. Funk alleged that this proposal had been made ‘‘strict-
ly to take . . . another pound of flesh . . . another stumbling
block.’’ According to Respondent’s bargaining notes (the
only record evidence as to this matter, the following ex-
change then occurred:

COLEMAN: Really, guys, this [flexibility proposal]
would cause more problems than it would solve. You
have everything you need right now.

LYNCH: You don’t use what flexibility you have out
there now. It is causing more problems than it will
solve.

GOINS: I agree.

IBEW Local 1315 President Lynch asked why Respondent
was asking for more when it was not using what it had.
Schneider said that Respondent was trying to compete with
the world and that the Unions were trying to tie Respond-
ent’s hands. Coleman said that Respondent’s proposal would
not make Respondent more efficient or productive, that Re-
spondent already had enough flexibility, and that Respondent
‘‘put something in just to be putting it in.’’ Goins said that
making paper at the Mobile mill cost Respondent $150 per
ton more than Respondent’s competitors. Funk said, ‘‘Is that
$150 per ton come from the last 18 months? Flexibility
didn’t come up until the lockout . . . . Was the day after we
got out of Louisville the day that the competition got stiff?’’
UPIU Local 2650 Representative Wayne Fisher asked for
Goins’ definition of flexibility. Goins said, ‘‘I think you can
read what it says . . . . What do you think flexibility is’’?
(Emphasis in original.) Fisher said, ‘‘Honestly? I think it’s
a way to destroy seniority.’’ Goins denied this. UPIU Local
265 President Frank Bragg said that existing limitations on
which employees could be assigned to which jobs had not
hindered production, that Respondent had not used all of the
‘‘free will’’ Respondent had now, and that ‘‘This sounds like
a way to put stumbling blocks in. If you will remove the
stumbling blocks, we probably will reach an agreement
here.’’ Schneider said that he was ‘‘amazed,’’ and that this
was the first time this had been brought up at the table. A
chorus of union representatives denied this. Fisher said that
the parties had in fact talked about the matter, ,and Funk said
that this had occurred on April 15.125 Fisher said that Perkins



1340 DECISIONS OF THE NATIONAL LABOR RELATIONS BOARD

duce, but only by attrition;’’ and ‘‘Broke off miscellaneous discus-
sions at 5:00 p.m.’’ The notes total three pages, and cover more than
3-1/2 hours of negotiations. According to the notes, among those
present were ‘‘WF’’ (the union negotiators at Mobile included Wil-
liam Larry Funk, usually referred to as ‘‘Larry,’’ and Wayne Fisher),
Langham, Schneider, Perkins, and Gilliland. Funk’s testimony shows
that during the May 13, 1988 bargaining session, the Unions ex-
pressed strong opposition to Respondent’s ‘‘flexibility’’ proposal
(supra, part II,S,2). Moreover, his testimony in connection with the
June 24 meeting suggests that during that meeting the Unions ex-
pressed continued objections to that proposal (see supra, part II,S,4).

126 As between base-rate employees, retention and recall rights
were determined by length of service in the multiple. As between
other employees, such rights were essentially determined by seniority
within the employees’ ‘‘line of progression.’’

had defined ‘‘flexibility’’ as ‘‘any job you can safely per-
form.’’ (See, supra, part II,R, 6.) Schneider said, ‘‘You take
the absolutely most bizarre cases and use them as exam-
ples.’’ Lynch asked whether Respondent wanted to make
production people out of ‘‘all of us.’’ Coleman said that Re-
spondent had made its flexibility proposal after negotiations
had begun, and to hinder getting an agreement; ‘‘Use what
you already have, and later, if you need some additional, we
will talk about it.’’ Funk said that Respondent had been in-
formed after making the Louisville proposal that flexibility
was one of the major reasons the Unions had turned the Lou-
isville proposal down. Langham said, ‘‘How could you say
it had not been discussed? It was one of the biggest issues.’’
Schneider said that he did not ‘‘recall,’’ but that he did not
think it had been brought in until May or July. Funk said,
‘‘It is a problem and has been a problem, and it was one of
the reasons that the proposal was rejected after Louisville.’’
Goins asked why the Unions were contending that flexibility
would eliminate seniority. Langham said that Respondent’s
flexibility proposal would empower the foreman to assign
sweeping duties to back tenders with 25 or 30 years of se-
niority. He said that he did not think Respondent would do
this, but ‘‘this is one of the things that has our people most
upset. The people really went up in the air. They were as
upset about this as they were about Sunday premium. Wheth-
er it will or will not destroy seniority, if it is in the contract
it can be used. We will not agree with it. The fact is, some-
body else could use it. That is the big issue.’’ Lynch said
that Respondent’s proposal would empower Respondent to
shut a machine down, 25 bump the maintenance people back
into the labor pool, and then use them to perform mainte-
nance work at laborers’ rates. Funk said that Respondent not
only could do it, but would do it; ‘‘You said before, ‘any
job they could safely perform.’’’126

Schneider said that the examples and ‘‘theoretical things’’
cited by the Unions reflected ‘‘an incredible amount of dis-
trust.’’ Funk said that the Unions had suffered by accepting
during negotiations for earlier contracts Gilliland’s requests
to ‘‘trust us,’’ and that the Unions could not ‘‘sell’’ to the
membership Respondent’s flexibility proposal even where ac-
companied by such assurances. UPIU Local 2650 Represent-
ative Fisher said that Gilliland was ‘‘still the man we have
to deal with down the road.’’ Funk said that it was the fore-
men who would have to administer Respondent’s ‘‘flexibil-
ity’’ proposal, and that his and Goins’ word would ‘‘not be
good to the next mill manager and union president. We need
an agreement in writing that we can live with.’’ Goins said,

‘‘We have to establish something that will prevent some
idiot from doing these kinds of things. Not all mill managers
are as good as I am.’’

Then, the parties discussed about whether to apply the
contractual plant-closure rules to the shutdown of the ex-
truder. In connection with an observation by Langham earlier
that day that he had heard that ‘‘as soon as we get back to
work, [Respondent planned] to contract out maintenance,’’
Schneider said that Respondent wanted to hold off on that
discussion until the next meeting. Langham said that the
issues of Sunday premium and holiday pay were ‘‘still out
there.’’ Schneider said that Respondent’s position for the last
18 months had not changed. Langham said, ‘‘My position on
signing or not signing the contract has not changed.’’

After caucusing, the parties discussed Respondent’s plans
for performing maintenance work after Respondent ended the
lockout. Goins said ‘‘Maintenance costs at the Mobile Mill
is one of the biggest in the mill system;’’ it is unclear wheth-
er he was referring to prelockout costs, costs during the lock-
out, or both. He stated that as to correction of this problem,
Respondent had already made progress by assigning mainte-
nance responsibility to various departments. He went on to
say that no maintenance employees who had been classified
as maintenance employees before the lockout would lose
such jobs in consequence of contracting out after Respondent
ended the lockout. The Unions expressed doubt that this
would be the case in the long run. Further, joint bargaining
committee chairman Funk, a maintenance employee, re-
marked, ‘‘How do you expect me to work alongside BE&K
while there is so much animosity between us?’’ Goins said,
‘‘You have done it all your life. PAPCO, for example.’’ (The
record fails clearly to show what this firm is.) Funk replied
that when PAPCO was working in the plant, Respondent’s
own maintenance employees already had more work than
they could handle. Moreover, Funk said, ‘‘PAPCO is a union
contractor. We don’t love BE&K. In fact, we don’t feel as
strongly about those temporaries as we do about BE&K.
BE&K can be put on our jobs easily. The temporaries go out
when we come back. I see it as a big problem.’’ Funk further
said that if the returnees among the locked-out maintenance
workers were too few to fill Respondent’s maintenance jobs,
these vacancies should be filled by returnees who had at one
time filled maintenance jobs but, at the time of the lockout,
had been filling production jobs; Funk expressed doubt that
these employees would ever be returned to maintenance
work when outsiders could be obtained for less money.
Goins said that he would rather have these production em-
ployees fill maintenance jobs, when he knew their skills, than
someone from the pool hall.

Then, the parties again discussed whether to apply the
plant closure provision to the move of the extruder. Funk
said that the discussion did not involve a great number of
people; that there were about 19 altogether, but that because
the older employees probably would not want to return to
work, the discussion really involved about 6 to 8 people.
After another break, Langham submitted a contract proposal
which, among other things, called for consideration of the
extruder shutdown under the plant closure provision; he ex-
pressed disagreement with the transition agreement ‘‘as pro-
posed,’’ with Respondent’s ‘‘flexibility’’ proposal, and with
company item 9. In addition, the Unions’ proposal called for
lump-sum bonuses in lieu of Sunday premium and holiday
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127 This finding is based upon the photocopy, attached to Respond-
ent’s bargaining notes, of Langham’s written proposal, which refers
to art. XVII, the article which deals with such subcontracting. The
notes themselves refer to art. XVIII, which (so far as the record
shows) was a bargaining issue with respect only to premium pay for
salaried unit personnel.

128 Respondent’s bargaining notes attribute to Gilliland the state-
ment, during the October 20 negotiations, ‘‘You just can’t not give
maintenance a wage increase—that is no way to control the mainte-
nance cost. You keep talking about high cost, but that is no way to
control them.’’ From the content of these remarks, I am inclined to
believe that they were made by a union representative.

pay. Also, this proposal expressed disagreement with Re-
spondent’s pending proposal with respect to the subcontract-
ing of maintenance work.127 Langham testimonially de-
scribed this union proposal as adding to Respondent’s pend-
ing Mobile proposal the terms of Respondent’s Vicksburg
proposal, which ‘‘the union’’ regarded as a form of com-
pensation for Sunday premium. The Vicksburg proposal in-
cluded a 401(k) plan, an increase in shift differentials, and
a wage increase for shift workers; one reason Langham re-
garded this wage increase as compensation for Sunday pre-
mium was that shift workers would be most affected by the
loss of premium pay. At Respondent’s request, the parties
adjourned until the following morning.

On October 11 and 17, 1988, respectively, the UPIU mem-
bership and the IBEW membership ratified separate contracts
at Respondent’s 225-employee Vicksburg mill. The IBEW
executed the ratified IBEW contract on October 19, 1988.

3. The October 20 and 21, 1988 bargaining sessions at
Mobile; the UPIU’s execution of a Vicksburg contract

The next bargaining session between the Mobile parties
was held on October 20, 1988. Schneider said that the
Unions’ October 19 proposal included some things that had
been negotiated at other IP mills in the second round after
Sunday premium elimination; that ‘‘something innovative’’
had to be done to settle the Mobile dispute; and that if the
parties could agree in principle to adding the Unions’ Octo-
ber 19 proposal to Respondent’s pending proposal, and to a
6-year ‘‘deal’’ from January 1987 (the expiration date of the
most recent agreement), Respondent could do some of the
things in the Unions’ October 19 proposal. In connection
with Langham’s October 19 proposal of a general wage in-
crease, Schneider said, ‘‘We have talked for years about the
high maintenance costs at the Mobile Mill and we would
have absolutely no credibility, talking about high mainte-
nance costs all that time, and then giving the maintenance
employees a raise. You mentioned maintenance rates yester-
day for several IP mills, but you failed to mention Camden,
Ticonderoga, Lock Haven, and several other mills.’’
Langham said that the maintenance employees at the mills
named by Schneider were dual crafts, rather than multicraft
as in the Mobile Mill. Schneider said that some of them were
in fact multicraft.

Schneider went on to say that as to company item 9, Re-
spondent had been running well with reduced manning and
did not think it was unreasonable to eliminate the beater-
room line of progression and add it to the machines. As to
the extruder, he reiterated Respondent’s refusal to apply the
contractual plant-closing provisions. Langham said that the
Mobile maintenance employees had not had an increase in 5
years, and that Respondent had agreed to increase the pay of
maintenance employees at its Moss Point mill, although they
received higher pay than those at Mobile. He went on to say,
‘‘Talk about maintenance cost compared to the other mills—
I haven’t heard anything about Moss Point or Pine Bluff.’’

Gilliland, who was present because Goins was absent owing
to illness in his family, said that Respondent had been com-
plaining about these mills’ costs too, and that these mills
were not the subject of the present negotiations. Funk said,
‘‘But you are not trying to take a pound of flesh out of
[them]—face it.’’ Funk further said that Respondent had ‘‘al-
ready made a switch by rescinding the permanent contract
with BE&K. You did that out of the goodness of your heart,
I suppose. I am just talking about being fair. You are trying
to make us eat crow.’’ After some discussion of the lockout,
Langham stated:

We need to clear the record. I understand yesterday
that your note takers there got really excited when I
made the statement that said we might have struck any-
way and I think they took that out of context. I was
having a private conversation with Bob Goins and I
said we probably would have gone on and struck any-
way, but if it was misconstrued, to say we would strike,
I retract that statement. Our people were sitting here
watching just like you all have been watching us, and
I want to say again, we had no intention of striking. I
apologize, commissioner, but I just felt like I needed to
clear the record. We need to get past the place of trying
to trap one another.

Gilliland then said, ‘‘I hope neither side is sitting here try-
ing to trap the other. Who caused or did not cause the lock-
out doesn’t matter now. Let’s just try to settle it.’’ The par-
ties exchanged economic proposals all of which assumed a
tentative contract expiration date of 1993, a 401(k) plan, the
elimination of Sunday and holiday premium, and periodic
wage increases for production employees; the parties differed
as to, inter alia, whether maintenance employees would re-
ceive wage increases and/or cash bonuses.128 The parties also
discussed arrangements for the transition period following
Respondent’s termination of the lockout; a major issue then
discussed was the length of the transition period, with Re-
spondent urging a longer period (60 days) than the Unions
believed acceptable.

During this October 20 meeting, the Unions expressed ex-
treme dissatisfaction with Respondent’s ‘‘flexibility’’ pro-
posal. Gilliland stated that Respondent wanted this proposal
for reasons of efficiency, and that the proposal would not
cause any layoffs. Gilliland said, ‘‘We want to get you back
in the mill to help us try to reduce these maintenance costs.
We need your expertise to help Bob [Goins] and his people
get the mill running where it should be.’’ Funk, a mill em-
ployee, said, ‘‘The problem with credibility with that is that
this was not even an issue prior to the lockout. If you would
have said this prior to March 21 of 1987, then I probably
would not have as much a problem with it now, but when
you added this, you are just trying to take more.’’ IBEW rep-
resentative Coleman said that if the ‘‘flexibility’’ proposal
had originally been on the table, he could see its being a le-
gitimate issue now, but Respondent already had flexibility
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129 None of the displaced extruder employees ever opted to take
advantage of this clause.

and he did not understand why Respondent ‘‘threw’’ this
issue in 6 or 7 months ago. UPIU Local 265 President Bragg
said that 19 of the locked-out employees whom he expected
to return were involved in the extruder and a third of them
would go back into base-rated jobs in the over-55 age brack-
et in jobs they were not familiar with. He expressed the
opinion that they should be encompassed by the plant-closure
language. Gilliland said that the language of this clause was
plainly inapplicable to the extruder problem. Funk said that
the Louisville package (see supra, part II,R,6) had included
buyouts for the maintenance, beater-room, and extruder em-
ployees, and suggested that Respondent look at that for the
extruder and beater employees.

The parties met again on October 21, 1988. The union rep-
resentatives asked a number of questions about Respondent’s
proposed transition agreement and how Respondent expected
to handle various problems connected with the locked-out
employees’ displacement of the temporary workers. How-
ever, the Unions’ only proposals as to this matter were to fill
vacancies by preferring employees displaced at other IP
mills, and to shorten the transition period from 35 to 30
days. Eventually, the parties agreed that the BEK mainte-
nance employees would be out of the mill when Respond-
ent’s own maintenance employees returned, that Respond-
ent’s temporary employees would be out of the mill in 30
days, and that for the next 30 days, Respondent could use
its supervisors any way it wanted to.

UPIU Vice President Langham proposed that the sub-
contracting provisions of the expired contract be amended by
adding the ‘‘Natchez language’’ and the ‘‘Ticonderoga lan-
guage;’’ the record suggests that ‘‘Natchez’’ and ‘‘Ticon-
deroga’’ were much the same. As previously noted, the Mo-
bile contract eventually agreed to contained as to the sub-
contracting matter virtually the same language as the Natchez
contract, which was ratified in March 1988, but not executed
until November 13, 1988; no contract was ever ratified at Ti-
conderoga. Later that day, Respondent proposed a ‘‘pack-
age’’ which included, inter alia, increases in the shift dif-
ferential to employees who worked every fourth Sunday; a
401(k) plan similar to the Vicksburg plan; increases (contin-
gent on going to a comprehensive plan) in Respondent’s con-
tribution to medical coverage; certain lump-sum cash pay-
ments to all employees on the payroll on particular dates;
general 2-percent increases for all unit employees (including
maintenance employees) effective February 1991 and Feb-
ruary 1992; and as to subcontracting, the ‘‘Natchez/-Ticon-
deroga’’ language proposed by Langham. As to this matter,
Gilliland stated:

We’ve agreed to leave a clause in the contract that
says we’ll maintain a sufficient maintenance crew in
each department to do the maintenance work . . . .
This is not a commitment that will limit our ability to
contract out, but we are leaving the language in the
contract to provide written assurance that we won’t
eliminate the maintenance work force at the Mobile
mill . . . . The second section mentions that we can
contract out routine maintenance. We will leave this in,
but will repeat that it is not our intent to contract out
all maintenance.

Langham said, ‘‘The reason we requested it was to not elimi-
nate the work force.’’ Respondent’s proposal included the
same language as its original proposal with respect to Sun-
day and holiday premiums and working on Christmas.

In addition, Langham brought up the problem of the ex-
truder employees. Gilliland said that the extruder shutdown
had already taken place, for reasons which had nothing to do
with the work stoppage. Langham said, ‘‘I understand that.
When you first included this, I thought you did it because
you just wanted to get rid of people, but after talking to the
people, I understand the problem with the extruder.’’ He said
that the Unions had not known until then that the extruder
was so unprofitable in Mobile; that the Unions now under-
stood that the extruder would not run in Mobile; and that the
Unions wanted to negotiate, not on keeping the extruder, but
on obtaining what was right for the people who would lose
their jobs when the extruder was shut down. As to the ex-
truder employees, the Unions proposed to invoke the plant
closure clause, which would have qualified for pensions
those over 50 (rather than the otherwise applicable eligibility
date of 55). Gilliland asked how many people in the extruder
room were over 50. UPIU Local 265 President Bragg said
that about a third of the 19 people there were over 50.
Gilliland made an oral undertaking to try to apply the plant-
closure clause to the extruder; Langham said that he would
take Gilliland’s word.129 Langham said that there was no
pending proposal about where the displaced beater-room em-
ployees would go. UPIU Local 1940 President Howell said
that they would go to the beater room. Gilliland said that as
to the beater room, Respondent’s offer called for them to
blend the displaced employees into the papermill line of pro-
gression. Schneider said that this would be done if the
Unions were agreeable, and that otherwise, these employees
would go back to base rate. Respondent stated that they
would be able to bid successfully on an anticipated large
number of vacancies. The Unions said that some of the older
beater-room employees would be physically unable to per-
form the work required by such jobs or by base-rate jobs.
The Unions proposed a buyout for the beater room, similar
to the Louisville proposal. Respondent’s representatives said
that they would do whatever they could for these older dis-
placed beater-room employees, but could not make any for-
mal commitment across the table.

On October 21, 1988, the UPIU executed a Vicksburg
contract (ratified 10 days earlier) succeeding a contract
which expired on September 26, 1988.

4. The ratification and execution of a contract in
Mobile; Respondent’s termination of the lockout; and

subsequent events

On October 28, 1988, the Mobile employees voted to ac-
cept Respondent’s October 21 proposal. The votes were
counted in Mobile; the other locations in the pool did not
vote on the Mobile offer, or on any kind of offer, during that
period of time. During a single telephone call to UPIU presi-
dent Glenn, he was apprised of the results and approved the
agreement. The Mobile agreement was executed by the
Unions on October 29, 1988. The agreement states on its
face that it is effective between February 1, 1987 (the expira-
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130 See Paperworkers (International Paper), 295 NLRB 995
(1989). So far as material here, the Board adopted the order of the
administrative law judge, which issued on May 5, 1989, and to
which the UPIU filed no exceptions. At Moss Point, the UPIU and
the IBEW were the joint bargaining representatives. The IBEW,
which did not deny the existence of the agreement which the UPIU
refused to sign, was named in the Moss Point complaint as a party
to the contract, but not as a respondent.

tion date of the 1983–1987 agreement), and January 31, 1993
(4 years and 3 months after the execution of the new agree-
ment). Langham testimonially described the basic format of
this contract as ‘‘the offer [Respondent] had on the table
would stay but that you would add three more years to the
contract with the Vicksburg package coming in the fourth,
fifth, and sixth years.’’ Funk testified that the Unions gave
in to Respondent’s position on items 1, 2, and 3, in return
for a 401(k) plan and 25 cents an hour for shift production
workers. Gilliland testimonially described this agreement as,
‘‘we took the salient provisions of the Vicksburg contract
and tacked them on the end of what was already on the table
at Mobile and had been on the table, and with a few other
cosmetic changes.’’ After the execution of the contract, Re-
spondent terminated the lockout and permitted the locked-out
employees to return to work.

As previously noted, the October 5, 1988 charges which
underlie the instant April 1989 complaint alleged, inter alia,
that Respondent’s concealment of information ‘‘so tainted
the bargaining process as to convert the existing lockout to
an illegal lockout from May 21, 1987 to the date this unfair
labor practice is remedied.’’ The April 1989 complaint al-
leged, inter alia, that ‘‘Since on or about August 10, 1987,
and continuing until on or about May 3, 1988 [the effective
dates of the permanent subcontract] the [March 1987–Octo-
ber 1988] lockout . . . was in furtherance of, and/or pro-
longed by, ‘‘Respondent’s unilateral permanent subcontract-
ing. The Unions’ appeal of the Regional Director’s action in
dismissing other portions of these charges was denied on
June 28, 1989, by the General Counsel’s Office of Appeals.
That letter stated, in part:

It was concluded that failure to provide information rel-
evant to bargaining did not taint the lockout at the Mo-
bile, Alabama facility from the time the request was de-
nied until information was provided. Thus, under Hess
Oil & Chemical Corp., 167 NLRB 115, 117 (1967), not
every violation of Section 8(a)(5) will taint a lockout.
Rather, the lawfulness of the lockout turns on whether
the unfair labor practice(s) materially affected the par-
ties’ ability to reach an agreement. In the instant case,
the parties were far apart on other issues, such as pre-
mium pay, and the failure of the Employer to furnish
additional relevant but arguably supplementary informa-
tion on subcontracting could not be shown to be de-
signed to frustrate collective bargaining on the other
issues or to contribute to impasse on such issues. Nor
could it be shown that resolution of the subcontracting
issue otherwise held up reaching an agreement so hat
denial of the information prolonged the lockout. Signifi-
cantly, the lockout had been implemented in support of
lawful bargaining demands at least two months before
the permanent subcontracting proposal for which the in-
formation was sought had been introduced, and the par-
ties remained far apart on key issues for several months
even after that proposal had been withdrawn from ne-
gotiations. Thus, we adhere to the determination that
the lockout was tainted only during the period in which
the Employer permanently subcontracted the work,
namely August 1987 through May 1988.

Contrary to your contention on appeal, Hess Oil was
decided only after consideration of the U.S. Supreme
Court’s decision in American Shipbuilding Co. v.
N.L.R.B., 380 U.S. 300 (1965). In addition, those cases
cited on appeal, such as Bagel Bakers Council, 174
NLRB 622 (1969) [enfd. in part 434 F.2d 884 (2d Cir.
1970), cert. denied 402 U.S. 908 (1971)], and Vore
Cinema, 254 NLRB 1288 (1981), were deemed distin-
guishable inasmuch as they dealt with violations, often
occurring contemporaneously with or prior to the lock-
out, having a significant impact on the lockout.

At the struck DePere, Jay, and Lock Haven mills, Re-
spondent operated at all times during the strikes with perma-
nent replacements, crossovers, and recalled and returned
strikers. The UPIU was decertified at the DePere mill on an
undisclosed date before December 5, 1989. At the Lock
Haven mill, a decertification election was scheduled (at least
as of that date) for December 14, 1989, pursuant to a petition
filed about May 1987. As of December 5, 1989, a decerti-
fication petition with respect to the Jay mill, and filed about
November 1987, was still pending.

At the Pine Bluff, Corinth, and Natchez mills, Respondent
gave the bargaining representative the choice between tack-
ing on the Vicksburg package to effect a 6-year contract or
executing the proposed agreements which had been ratified
by the employees in September 1987, December 1987, and
March 1988, respectively. All of these mills had been operat-
ing continuously without a work stoppage. In each case, the
already ratified agreements were the ones which were exe-
cuted on December 12, 1988 (1100 employees in Pine
Bluff), December 16, 1988 (500 employees in Corinth), and
November 13, 1988 (fewer than 774 employees in Natchez),
respectively. On November 17, 1988, the UPIU executed two
contracts (both ratified on November 13, 1988) which re-
spectively covered a 360-employee unit in Beckett, Ohio,
and a unit of the same size in Hamilton, Ohio. On January
30, 1989, the employees ratified, and the UPIU and IBEW
signed, a contract covering the primary papermill in Camden,
Arkansas. The contract ratified on May 31, 1987, by an 870-
employee unit in Respondent’s Moss Point, Mississippi, mill,
whose employees were represented by the UPIU and the
IBEW, was never executed. A Board order which required
the UPIU to execute that contract on IP’s request did not
issue until July 14, 1989, after that contract had expired by
its terms and a successor agreement had been reached;130 and
Gilliland told the UPIU that he did not care whether the
UPIU signed 1987–1989 agreement.
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V. Analysis and Conclusions

1. The 8(a)(5) allegations

a. The allegedly unlawful failure to provide information

(1) Introduction

As the Court of Appeals for the 11th Circuit stated in
NLRB v. Postal Service, 888 F.2d 1568, 1570 (1989):

Section 8(a)(5) of the National Labor Relations Act
(29 U.S.C. 158(a)(5)) makes it an unfair labor practice
for an employer to ‘‘refuse to bargain collectively with
representatives of [its] employees . . . .’’ In this re-
gard, it is well established that under the NLRA, an
employer has a duty ‘‘to provide information that is
needed by the bargaining representative for the proper
performance of its duties.’’ NLRB v. Acme Industrial
Co., 385 U.S. 432, 435–36, 87 S.Ct. 565, 568, 17
L.Ed.2d 495 (1967). This obligation ‘‘unquestionably
extends [to] the period of contract [negotiations].’’
NLRB v. Acme Industrial Co., 385 U.S. at 436, 87 S.Ct.
at 568 . . . The duty to furnish information turns upon
‘‘the circumstances of the particular case.’’ NLRB v.
Truitt Mfg. Co., 351 U.S. 149, 153–54, 76 S.Ct. 753,
756, 100 L.Ed. 1027 (1956). The key question in deter-
mining whether information must be produced is ‘‘one
of relevance.’’ Emeryille Research Center, Shell Devel-
opment Co. v. NLRB, 441 F.2d 880, 883 (9th Cir.
1971). Information that pertains to employees in the
bargaining unit is presumptively relevant. NLRB v.
Rockwell-Standard Corp., 410 F.2d 953 (6th Cir. 1969).
Conversely, information concerning non-unit employ-
ees, including supervisory personnel, does not enjoy a
presumption of relevance, and it is incumbent upon the
requesting party to prove relevance. NLRB v. Jaggars-
Chiles-Stovall, Inc., 639 F.2d 1344, 1347 (5th Cir.),
cert. denied 454 U.S. 826, 102 S.Ct. 116, 70 L.Ed.2d
100 (1981). In determining the relevance of the re-
quested information, relating to non-unit employees, a
liberal discovery-type standard is employed. NLRB v.
Acme Industrial Co., 385 U.S. at 437, 87 S.Ct. at 568
(1967). The NLRB need . . . only find a ‘‘probability
that the desired information [is] relevant, and that it
would be of use to the union in carrying out its statu-
tory desires and responsibilities.’’ NLRB v. Acme Indus-
trial Co., 385 U.S. at 437, 87 S.Ct. at 568.

This duty to provide information is predicated upon the
union’s need therefor in order to provide intelligent represen-
tation of the employees. F. W. Woolworth Co., 109 NLRB
196, 197 (1954), enf. denied 235 F.2d 319 (9th Cir. 1956),
court of appeals reversed 352 U.S. 938 (1956); Graphic
Communications Local 3 (Oakland Press Co.) v. NLRB, 598
F.2d 267, 272–273 (D.C. Cir. 1979); Westwood Import Co.,
251 NLRB 1213, 1226 (1980), enfd. 681 F.2d 664 (9th Cir.
1982); Clemson Bros., 290 NLRB 944 fn. 5 (1988); General
Electric Co. v. NLRB, 466 F.2d 1177, 1183 (6th Cir. 1972);
see also NLRB v. Insurance Workers (Prudential Insurance),
361 U.S. 477, 488–490 (1960).

(2) Whether the documents specified in the complaint
were relevant to Respondent’s subcontracting proposals

The April 1989 complaint alleges, and the answer thereto
admits, that Respondent’s ‘‘proposals concerning the perma-
nent subcontracting of maintenance unit work previously per-
formed by the Unit’’ constitute a subject which ‘‘relates to
wages, hours and other terms and conditions of employment
of the Unit and are [sic] mandatory subjects [sic] for the pur-
poses of collective bargaining.’’ As previously noted, Re-
spondent concedes (opening brief, p. 102 fn. 68; reply brief,
p. 113 fn. 66) the relevance, to such proposals, of pages 7
and 8 of the General Counsel’s Exhibit 50 (consisting essen-
tially of detailed manning tables at least allegedly con-
templated by the cost study). Nor does Respondent appear to
question the relevance of page 11 of General Counsel’s Ex-
hibit 50, which page covers about the same material as the
portions of General Counsel’s Exhibit 50 that Respondent ei-
ther supplied, or whose relevance it now concedes. Contrary
to Respondent, I agree with the General Counsel that the re-
maining documents specified in the April 1989 complaint
were likewise relevant to the bargaining issues. It is true that
at least most of such documents deal with matters outside the
bargaining unit and, therefore, the Unions have the burden of
showing their relevance. However, that burden is not excep-
tionally heavy. Such documents need not be dispositive of
the issues between the parties, but, rather, need only have
some bearing on these issues; for a broad discovery rule is
crucial to the full development of the role of collective bar-
gaining contemplated by the Act. Boise Cascade Corp., 279
NLRB 422, 429 (1986).

Initially, I agree that the Kosak memorandum to Crawford
dated July 13, 1987, was relevant to the Respondent’s sub-
contracting proposals. This July 1987 memorandum stated, in
part, that good workers were leaving BEK, they were not
being replaced with good workers, some BEK workers were
performing only marginally or were frequently tardy, and
‘‘top people’’ in the instrument and electrical crafts were be-
coming more and more difficult to find. My finding that the
July 1987 memorandum was relevant because it made such
representations is based on Perkins’ representation to the
Unions, when initially proposing item 11 on May 21, 1987,
that Respondent had learned during the lockout that the mill
could be maintained with ‘‘far fewer people than our normal
manning. Our experience with contract maintenance thus far
has been outstanding,’’ on his May 28 representation to the
locked-out employees that contract maintenance had been
‘‘so successful that we have proposed to the joint bargaining
committee that the company have the right to temporarily or
permanently contract out any and all maintenance,’’ and on
the essentially similar representations by Perkins to the em-
ployees in his May 21 and July 21 letters, and by Respond-
ent’s ‘‘information line’’ on June 20 and July 31–August 7;
such statements in support of item 11 are inconsistent with
Respondent’s assertion (opening brief pp. 112–113) that ‘‘the
decision to propose permanent subcontracting had nothing to
do with . . . manning levels experienced when BEK was op-
erating with a temporary work force on 12-hour shifts,’’ and
Respondent’s suggestion that BEK’s experience with a tem-
porary work force working 12-hour shifts during a lockout
was irrelevant to assessing projected postlockout manning
and costs with a permanent work force working 8-hour shifts
under a different contract. As IBEW Local 1315 President
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131 The dates in this sentence are derived from Perkins’ and
Gilliland’s testimony that such events occurred in specified temporal
relationship to May 9, 1987. In accepting such testimony, I take into
account my disbelief of management’s testimony that the event to
which they related their testimony as to dates—the completion of the
cost study—occurred on May 9. I note that part of the cost study
was in fact prepared on May 8.

132 Thus, Perkins testified (Tr. 1631, LL. 8–10), ‘‘The reason we
implemented the contract was to reduce the cost, specifically the
maintenance cost, during the lockout.’’ See also Tr. 1026, LL. 3–
14; Tr. 1251, LL. 9–10; Tr. 1566, LL. 18–3; and Tr. 1631, LL. 15–
6. Moreover, while the General Counsel was putting in her evidence
on rebuttal, Respondent’s counsel stated that Respondent’s sub-
contracting proposal ‘‘was implemented to save costs during the
lockout and to reduce the multiplier and to bring down overtime and
all of these other factors. And that is the only business justification
issue in the case. [Management] witnesses have said clearly that the
difference between the permanent and the temporary of BE&K was
the basis for that decision [to implement the permanent subcontract-
ing proposal. The witnesses] talked about the specific cost factors
that they considered, none of which had anything to do with . . .
the comparison to the permanent work force’’ employed by IP (Tr.
2835, LL. 21–25; Tr. 2848, L. 2 - Tr. 2849, L. 8). Similarly, Re-
spondent’s opening brief states (pp. 109–110), ‘‘IP implemented
Company Item 11 in August 1987, rather than waiting for the lock-
out to end, in order to reduce its charges from BE&K and eliminate
costs associated with the contingency contract during the lockout’’
(emphasis in original).

However, Respondent’s reply brief states (p. 125) that ‘‘savings as
against the contingency contract’’ were not ‘‘a reason for permanent
subcontracting.’’ Moreover, Respondent’s opening brief states (pp.
73, 76), ‘‘IP did not implement item 11 for the purpose of exerting
pressure on the union or to enable it to operate during the lockout;
it did so to reduce costs on a long range basis and improve effi-
ciency . . . IP’s purpose was not to maintain operations during the
lockout, but to change permanently its mode of operations and re-
duce costs on a long-term basis . . . ‘‘Cf. infra, fns. 140, 160.

133 In relying on this letter, I accept Respondent’s contention
(reply brief p. 98) that the words ‘‘decision to subcontract and itself
effects’’ were intended to mean whether to subcontract and its ef-
fects.

Lynch testified when asked what significance the Kosak doc-
ument would have had to the Unions during negotiations,
‘‘We would have had strong reaction to it probably. This is
in direct conflict with what the company was telling us. They
said that things were going real smooth—that they were sat-
isfied with that work force out there, and this [document] is
indicating that they had some serious problems.’’

In disputing the relevancy of the contingency contract and
of the May 27, 1987 memorandum concerning reduced bill-
ing rates, Respondent claims that as to its reasons for propos-
ing its right to subcontract maintenance, the only relevant in-
formation consisted of information in connection with its rea-
sons on May 21, 1987, for proposing on that date that the
bargaining agreement under negotiation include such a
clause; and that as of that date Respondent’s only reason for
seeking such a clause was its belief that subcontracting main-
tenance after Respondent ended the lockout would be cheap-
er than performing maintenance with Respondent’s own bar-
gaining unit employees. Initially, I conclude that the credible
evidence fails to support Respondent’s contention that on
May 21, 1987, perceived savings after Respondent ended the
lockout were Respondent’s sole reason for proposing the
contracting-out clause; rather, the credible evidence prepon-
derantly shows that on May 21, 1987, a desire to reduce dur-
ing the lockout the BEK multiplier which Respondent had
been paying during the lockout played at least a part in Re-
spondent’s proposal. Thus, the testimony of Patrick and
Melton establishes that about the third week in April, Patrick
and Perkins began to complain that BEK’s charges under the
contingency contract were exorbitant, and began to request a
reduction in the multiplier. Further, Melton testified that it
was on a date between April 27 and May 1, 1987, when he
and Patrick discussed BEK’s proposal for a permanent con-
tract, and that it was Respondent which requested BEK to
submit such a proposal; a third draft of that proposal (with
a multiplier lower than called for by the contingency contract
at any time before July 24, and the same one called for by
the permanent contract executed on August 11) was sent to
Respondent under a covering letter dated May 8, 1987. In
addition, Gilliland gave testimony (consistent with Perkins’
testimony) that Perkins asked him on May 4 or 5 about pro-
posing to ‘‘permanentize’’ the relationship with BEK.131 Fur-
ther, Perkins credibly testified that at all material times he
was aware that performing maintenance work during a lock-
out by means of a temporary subcontract was much more ex-
pensive than performing such work during a lockout by
means of a permanent subcontract. Moreover, Patrick testi-
fied at one point, in effect, that Melton told him shortly after
Respondent received BEK’s May 8, 1987 proposal for a per-
manent contract that reductions in the multiplier could be ob-
tained by executing a permanent contract. Further, Perkins’
May 28 letter to the employees, purporting to describe Re-
spondent’s May 21 contracting-out proposal, described it as
affording Respondent the right to ‘‘permanently contract out
any and all maintenance at the mill, even after an agreement

on a new labor contract has been reached,’’ the words ‘‘even
after’’ plainly imply that the proposal also encompassed the
period before a new contract was reached. Moreover,
Crawford’s May 15, 1987 memorandum to BEK seeking to
curb ‘‘excessive work hours,’’ admittedly to cut down main-
tenance costs, preceded Respondent’s proposal of item 11. In
view of the foregoing, I conclude that by May 21, 1987, a
desire to reduce maintenance costs during the lockout played
a part in Respondent’s motives for proposing item 11. More-
over, Respondent has from time to time stated that its deci-
sion to execute the permanent subcontract on August 11,
1987, was motivated by a desire to reduce the costs of the
lockout.132 A connection between that decision as thus ex-
plained, and Respondent’s motivation for proposing item 11,
is further shown by Vandillon’s May 27, 1987 statement,
during the negotiating session immediately after the session
when Respondent proposed item 11, that if the Unions would
not deal with item 11, Respondent would implement it; by
Perkins’ July 28, 1987 letter to the Unions, with copies to
the locked-out employees, that Respondent had asked the
Unions to meet on June 11 and July 16 ‘‘for the specific pur-
pose of bargaining over the decision to subcontract and its
effects,’’ although Respondent admits (opening brief p. 16)
that it convened these two bargaining sessions specifically
for the purpose of bargaining over items 9 and 11;133 by the
statement (in effect) on Respondent’s ‘‘information line’’ on
August 26, 1987, after the execution of the permanent sub-
contract, that Respondent had convened these two negotiating
sessions for ‘‘the specific purpose of giving the unions an
opportunity to bargain about subcontracting;’’ and by Per-
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134 To support the claim that ‘‘All Company witnesses testified
that the reasons for proposing Item 11 differed from the reasons for
implementing on August 10,’’ Respondent’s reply brief (p. 105) cites
only the testimony of Perkins and Gilliland. Gilliland testified at the
cited page that in late July 1987, he asked Perkins why he wanted
to sign a permanent contract ‘‘now,’’ and ‘‘one of the things [Per-
kins] mentioned was possibility or the certainty of a significant re-
duction in the multiplier’’ (emphasis added), as called for by the
BEK contract which allegedly led to Respondent’s proposal of item
11. Gilliland was not asked what other reasons were given by Per-
kins.

135 Cf. Postal Service, supra, 888 F.2d at 1571, 1572, holding that
the absence of a duty to bargain with respect to supervisors’ working
conditions did not excuse the employer’s failure to provide informa-
tion with respect to such matters, where the union had shown it to
be relevant to bargaining with respect to mandatory subjects as to
unit employees.

kins’ May 3, 1988 letter that the ‘‘necessary effect’’ of Re-
spondent’s withdrawal of item 11 on that date was to cancel
the permanent subcontract. Furthermore, during the July 16,
1987 bargaining session, Vandillon repeatedly said that it
was Respondent’s intent to contract maintenance. Moreover,
Perkins testified that Respondent had tentatively decided to
execute the permanent contract, in order to reduce the costs
of the lockout, by the time he sent the Unions his July 28,
1987 letter claiming that Respondent had provided the
Unions with copies of all documents and internal analyses
that provided the basis for item 11. This letter was sent after
the Unions’ request for documentation had been reiterated (1)
on May 27, 1987 (after the first reduction in the multiplier,
effective May 18 and reflected in the withheld May 27
memorandum), (2) on June 11, 1987 (admittedly, after the
preparation of p. 11 of G.C. Exh. 50), and (3) on July 16,
1987. In addition, on October 5, 1988, during the second day
of the hearing and as to whether the hearing should be ad-
journed pending disposition of the charges filed that day, the
following colloquy occurred:

MR. ZELMAN [counsel for Respondents]: . . . we
gave the [Unions] volumes of information . . . . We
gave them the basis upon which the company made this
decision was handed over to the [Unions] . . . they
were given all the documents that formed the basis
upon which this decision was made. So my initial
reaction—

JUDGE SHERMAN: By the decision, you mean the de-
cision to subcontract the work?

MR. ZELMAN: Yes. . . . we gave [the Unions] the
entire proposal from BE&K and the cost analysis that
the company prepared that showed why and how they
were going to achieve these savings. . . . I am some-
what astounded by a charge that says that because they
didn’t get one or two more pieces of paper, that that
somehow tainted a lockout . . . .

Further, after the issuance of the April 1989 complaint and
upon the resumption of the hearing on October 16, 1989,
Zelman stated, ‘‘The decision by the Company permanently
to subcontract maintenance work was based on the [May
1987] analysis.’’ Moreover, Respondent’s opening brief (p.
86) states that the May 1987 cost study given to Perkins,
which purports to compare costs of subcontracting mainte-
nance with costs of performing it with Respondent’s employ-
ees, ‘‘was the document used by higher management in
reaching its decision to contract maintenance to BE&K on a
permanent basis.’’ Furthermore, Crawford, who during the
effective period of the subcontract was the mill manager of
operations, testified that after the August 1987 execution of
the permanent subcontract, he was given the instructions that
the May 1987 cost analysis was ‘‘the cost analysis on which
the decision was made—proposed and made and this is the
budget that we need to work toward.’’ In view of the fore-
going statements by and letters from Respondent’s represent-
atives, and for demeanor reasons, I do not credit Perkins’ tes-
timony that Respondent’s reasons for proposing item 11 had
nothing to do with the desire to cut its costs in maintaining

the lockout, which Perkins testified was the reason for the
execution of the permanent subcontract.134

In any event, even assuming that the motives for Respond-
ent’s bargaining position about subcontracting did not in-
clude until after the Unions’ last material requests for docu-
mentation a desire to lower Respondent’s costs in maintain-
ing the lockout, I conclude that such a change in the reasons
which underlay Respondent’s subcontracting proposals ren-
dered relevant to the bargaining those documents which were
relevant to these alleged new reasons. I regard as beside the
point Respondent’s seeming reliance (opening brief pp. 109–
110, reply brief pp. 85, 125–128) on the absence of any duty
by Respondent to bargain about the cost levels of Respond-
ent’s subcontracting during the lockout. Counsel for the Gen-
eral Counsel has borne her burden of showing that such doc-
uments were relevant to Respondent’s at least alleged mo-
tives (to decrease its costs in maintaining the lockout) for its
position as to a mandatory subject of collective bargaining—
namely, permanent subcontracting after the lockout ended.135

More specifically, the contingency contract was relevant be-
cause Respondent’s position as to permanent subcontracting
was at least allegedly motivated by a desire to reduce the
costs of operating under the contingency contract; and the
May 27, 1987 memorandum concerning changes in BEK’s
billing rates was relevant because it had the effect of altering
the costs of the contingency contract.

Finally, I agree with the General Counsel that the ICS
documents were relevant to Respondent’s subcontracting pro-
posal. As previously noted, the field-instrumentation segment
of the ICS-II work was actually being performed, before Re-
spondent locked out the unit employees, by CIE’s in the bar-
gaining unit (and, perhaps, by other, nonunit personnel also)
who when performing it were covered by the 1983–1987 bar-
gaining agreement and by an August 1986 agreement be-
tween Respondent and the IBEW: further, CIE’s in the bar-
gaining unit had substantially completed training (pursuant to
the IBEW agreement) for the performance of the remaining,
maintenance segment of the ICS-II work. The evidence of
the interconnection between the ICS-II work and Respond-
ent’s proposal and decision to subcontract maintenance work
to BEK establishes the relevance of the ICS documents.
Thus, Perkins testified that although Respondent was willing
to listen to and consider any proposals concerning the ICS-
II work as long as Respondent was negotiating over sub-
contracting maintenance work to BEK, once that subcontract
was signed the Unions could not have made any proposals
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136 G.C. Exh. 38(b) is ICS’ proposal and covering letter. G.C. Exh.
38(c) is the executed contract, which as to the contractor’s fee (p.
8) refers to G.C. Exh. 38(b).

137 Funk gave honest testimony that if provided with G.C. Exhs.
38(d) and (e), the Unions would have argued that the ICS-II work
covered by these documents could be performed by unit personnel
as well and as cheaply as by ICS personnel.

Respondent’s reply brief contends (pp. 118–119, fn. 70) that G.C.
Exh. 38(e) was not subject to production because, allegedly, Parnell
did not likely receive it until after Patrick had executed the perma-
nent subcontract. However, the job title of the person who prepared
it (‘‘supervisor of technical services’’) indicates that he too was a
member of management. In any event, negotiations as to item 11
continued after the execution of the permanent subcontract, and (as
found infra) no legally cognizable impasse ever arose as to item 11.

138 See generally A.M.F. Bowling Co., 303 NLRB 167, 168–170
and fn. 8 (1991); Westwood Import, supra, 251 NLRB at 1227; Braz-
os Electric Power Cooperative, 241 NLRB 1016, 1018–1019 (1979),
enfd. 615 F.2d 1100 (5th Cir. 1980); Wilson & Sons Heating &
Plumbing, 302 NLRB 802 (1991); United States Smelting & Mining
Co., 179 NLRB 1018 (1969), affd. 442 F.2d 893 (D.C. Cir. 1971);
Postal Service, 276 NLRB 1282, 1287 (1985); E. I. du Pont & Co.,
291 NLRB 759 (1988).

139 Respondent’s reply brief (pp. 94–95)) seeks to deprecate this
inaccuracy by claiming that it could not be assumed that the nego-
tiating team had this kind of information. The short answer to this
is that Schneider, Mobile’s manager of human relations, tendered the
inaccurate figures in purported response to questions asked by the
Unions more than 2 weeks earlier. Moreover, then Mobile Mill Man-
ager Perkins, who also attended this meeting, testified that he and
Schneider were involved in drafting the answers to the Union’s
questions. In addition, Schneider was called by Respondent as a wit-
ness after all of the relevant documents had been received into evi-
dence; but he was not asked either whether he had seen before the
February 18 meeting the draft response which gave an accurate num-
ber as to the January staffing, or whether on February 18 he knew
the accurate number. Further, Perkins, who testified to a substantial
concern with maintenance manning numbers during the preparation
of the May 1987 cost study, was also called by Respondent as a wit-
ness after all the relevant documents had been received, but was not
asked whether he knew the inaccuracy of the number given by
Schneider in Perkins’ presence.

which would have interested Respondent in having unit per-
sonnel perform the ICS-II work. Accordingly, Respondent’s
full costs in subcontracting the maintenance work included
the costs of subcontracting the ICS-II work—a circumstance
recognized by the May 1987 cost analysis, which included
a figure for ICS costs for CIE replacement; and by Colley’s
testimony that in calculating for that cost study how many
‘‘bodies’’ had been performing maintenance work, the cost-
study team deducted 9 CIE’s because the team felt that such
work could be subcontracted to ICS. Consequently, in view
of Respondent’s contention to the Unions that Respondent
was proposing item 11 because Respondent believed that
subcontracting maintenance would be cheaper than having it
performed by Respondent’s own employees, the relevance
has been shown of General Counsel’s Exhibits 38(b) and (c)
(which, taken together, show what Respondent’s June 1987
contract with ICS with respect to the ICS-II work required
Respondent to pay ICS for each hour of labor, the number
of employees to be used by ICS, and what markup Respond-
ent had to pay ICS for material and equipment rental);136

General Counsel’s Exhibit 38(d) (ICS estimates to Respond-
ent, before the execution of the permanent contract with
BEK, as to Respondent’s costs of having ICS-II work per-
formed by ICS either with or without ICS-I work and with
various contract durations); and General Counsel’s Exhibit
38(e) (an internal IP analysis estimating the cost of a 1-year
agreement with ICS limited to ICS-II work).137 In addition,
Respondent’s contention (at least from time to time) that it
decided on the permanent subcontract in order to cut its costs
in maintaining the lockout not only further shows the rel-
evancy of General Counsel’s Exhibit 38(b–c), but also shows
the relevancy of General Counsel’s Exhibit 38(a), which on
its face covers only ICS-I work but was in fact applied to
ICS-II work during the lockout until June 1987. Finally, the
relevancy of General Counsel’s Exhibit 38(b–c), which
shows that the actual cost of subcontracting the ICS-II work
was $531,504 annually, is shown by the fact that the May
1987 cost study which the Unions did receive estimates the
annual cost as $432,948, which was derived from the ICS-
I (G.C. Exh. 38(a)) contract and was about $100,000 less
than Respondent in fact paid for the ICS-II work.

(3) Whether the Unions’ requests for documentation
imposed on Respondent the duty to supply the

documents specified in the April 1989 complaint

At least ordinarily, an employer’s duty to supply his em-
ployees’ statutory representative with information relevant to

the proper performance of its duties does not arise unless and
until such information is requested. Whether particular, rel-
evant information is to be deemed within the scope of such
a request depends upon all the circumstances, including
(without limitation) whether the union possessed sufficient
knowledge to make a clearer request, whether the cir-
cumstances surrounding the request were reasonably cal-
culated to put the employer on notice of its purpose, whether
the employer has made an honest and reasonable attempt to
supply relevant information which he honestly and reason-
ably believed to be encompassed by the request, whether the
employer has made a reasonable effort to obtain clarification
from the union of any request which the employer is hon-
estly unable to understand, whether the union has to the best
of its ability attempted to comply with any such clarification
request, and whether the employer’s failure to provide infor-
mation had anything to do with any inadequacy in the
union’s communication.138 Many of these considerations boil
down, in the case at bar, to the fact that at no material time
did Respondent ever suggest to the Unions that Respondent’s
position with respect to permanent subcontracting had any-
thing to do with a desire to make the lockout cheaper. Thus,
Perkins testified that he never told the Unions that the reason
why Respondent was going to have a permanent contract
with BEK was that it was going to be cheaper than a tem-
porary contract. Moreover, during the bargaining session on
February 18, 1988, Respondent in effect ignored the Unions’
request to be advised what savings, if any, Respondent had
realized with respect to the permanent over the temporary
contract. Indeed, in connection with such evasive statements,
Respondent untruthfully understated to the Unions the size of
BEK’s current maintenance force at the Mobile plant (supra,
part II,R,3).139 In short, Respondent had good reason to be-
lieve, and may well have hoped, that the Unions were un-
aware that Respondent’s bargaining position regarding sub-
contracting was motivated at least partly by a desire to save
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140 Respondent’s reply brief states at pp. 105–106 (emphasis in
original):

If, in May 1987, the Company had proposed permanent sub-
contracting in order to reduce costs during the lockout, the
Unions (and presumably the General Counsel) would undoubt-
edly have claimed that that proposal was illegal as a matter of
law, i.e., that a company cannot propose permanent subcontract-
ing for the purposes of reducing costs during a lockout. More-
over, such a proposal would have had a questionable business
justification [see infra, part II,V,2]. Could IP—or any com-
pany—justify proposing the permanent elimination of 285 jobs
in order to reduce costs for a short period during a lockout? Cf.,
supra, fn. 132, infra, fn. 160.

141 He testimonially based this alleged inference on the brevity of
the Unions’ May 27 examination of BEK’s proposal for a permanent
contract, before the Unions said that Respondent had not supplied
enough information. A 35-minute caucus was held a few minutes
later. There is no evidence or claim that during any negotiations
thereafter the Unions evinced a failure adequately to examine BEK’s
proposed permanent contract.

142 Respondent’s opening brief (pp. 110–111) seeks to explain Re-
spondent’s action on the ground that the August 1987 contract was
the only ‘‘currently effective signed contract with BE&K for mainte-
nance.’’ The Unions’ written request did not specify any such limita-
tion. Moreover, Perkins testified that for some period after the exe-
cution of the August 1987 contract, the parties continued to operate
under significant portions of the contingency contract, and there is
no reason to suppose that the Unions knew this.

money during the lockout.140 Furthermore, as exemplified by
Respondent’s conduct at the February 18 meeting, Respond-
ent has displayed a niggardly and dissembling approach to
the Unions’ request for documentation in connection with
subcontracting. Thus, on June 11, 1987, when Vandillon told
the Unions they had been given all the Company had, Per-
kins admittedly made no effort to correct him, although Per-
kins testified that he had received page 11 of General Coun-
sel’s Exhibit 50 that morning or the previous day. Further,
as to why Perkins never gave the Unions page 11, he weak-
ened his eventual explanation (which for that and demeanor
reasons I do not credit) that he did not think the Unions
asked for it, by initially giving the reason that he suspected
the Unions were ‘‘not very serious’’ about wanting more in-
formation;141 and accompanied such testimony by the inher-
ently unlikely and discredited testimony that Vandillon (Re-
spondent’s principal spokesman during the negotiating ses-
sions before October 1987) never saw page 11 and never had
it drawn to his attention by Perkins, who had allegedly ar-
ranged for its preparation in order to assist him in answering
anticipated questions by the Unions. Moreover, after admit-
tedly receiving a copy of all 11 pages of General Counsel’s
Exhibit 50, Perkins never asked the Unions whether they
wanted any of the pages they had never been given, but, in-
stead, stated (by letter to the Unions dated July 28, 1987,
with copies to the locked-out employees) that Respondent
had ‘‘promptly’’ provided the Unions with ‘‘copies of all
documents and internal analyses that provided the basis for
the Company’s [subcontracting] proposal’’ (the Unions had
asked for documentation ‘‘which supports, justifies or tends
to supply the basis for’’ that proposal). In view of his phras-
ing of this letter, the considerations previously mentioned in
this paragraph, and demeanor reasons, I do not think that
Perkins was telling the truth when he testified that he inter-
preted the Unions’ information request as asking for what ‘‘I
had used in making the decision to propose’’ (indeed, there
is no evidence that the Unions believed this decision was
made solely by Perkins), and as not encompassing ‘‘any in-
formation that is generated in the future’’ or the honesty of
his testimony, which obviously suggests a highly inappropri-
ate standard for one party’s duty to supply information to the
other, that ‘‘We gave them everything that I thought they
needed in order to sit down and negotiate.’’ Furthermore,

when on August 24, 1987, the Unions gave Respondent a
written request for ‘‘copies of all signed contracts’’ between
Respondent and BEK for contracting out maintenance work
(a request which at least arguably included the March 1987
contingency contract and the May 27, 1987, memorandum
showing the agreed-upon changes in the multiplier under that
contract), but made oral statements which could be construed
as requesting the permanent August 1987 subcontract only,
Respondent did not supply any contingency-contract material,
or ask whether the August 1987 subcontract was the only
one the Unions wanted, but instead gave the Unions that
document alone.142 Further, Respondent reiterated on its Au-
gust 26, 1987, information line that Respondent had
‘‘promptly furnished to the unions, on request, all written
documentation that we had in support of the subcontracting
proposal, including the complete BE&K proposal and our in-
ternal analysis of it.’’ Indeed, and notwithstanding the
Unions’ foreseeable and consistent opposition to Respond-
ent’s subcontracting proposal, Respondent contends at one
point (reply brief, p. 120 fn. 72) that the Unions’ May 21
request did not extend to material which would show that the
cost analysis was defective or that Respondent’s subcontract-
ing proposal was not justified. Moreover, I do not credit
Gilliland’s testimony that he believed the Unions’ requests
did not extend to material generated after the initial request,
for demeanor reasons, and because he must have known of
any change after May 21 in Respondent’s motives for its
subcontracting position. The sincerity of the foregoing testi-
mony by Respondent’s witnesses about their interpretation of
the Unions’ request for documentation is further drawn into
question if I am correct in finding (supra, part II,G) that the
portions of General Counsel’s Exhibit 50 which Respondent
did supply to the Unions were prepared after the Unions’ ini-
tial documentation request.

For the foregoing reasons, I find that the Unions’ requests
for documentation extended to all the material specified in
the complaint. Such requests encompassed material which
came into existence after they were received. A. O. Smith
Corp., 223 NLRB 838, 842 (1976). To limit the effect of
such requests to preexisting documents would interfere with
the intelligent bargaining whose promotion is the very pur-
pose of the statutory duty to provide information; such an ad-
verse effect on the likelihood of informed discussion would
be particularly great where, as here, the party requesting the
information is unaware that thereafter, the other party’s mo-
tives for its bargaining posture at least allegedly changed.

I find unsupported by the record Respondent’s contention
that the Unions’ requests for documentation were not made
in good faith. Respondent’s opening brief contends (pp. 90–
91):

[A]lthough repeatedly pressed by the company to speci-
fy what additional types of information they wanted,
the Unions repeatedly refused to do so. If the Unions
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143 Because until October 21, 1988, no agreement was reached at
the Mobile bargaining table or ratified by the Mobile employees, and
because the October 1988 agreement was ratified by the employees
a week later and executed the next day, there is no factual predicate
for the contention in Respondent’s reply brief (p. 150 fn. 90, empha-
sis in original) that by ‘‘refusing to sign a contract at Mobile until
strikes terminated in other bargaining units, the UPIU was commit-
ting a blatant unfair labor practice.’’

144 Although discussions with BEK about such a contract began in
October 1986, the contract was not executed until several days after
Respondent began the lockout (supra, part II,A). Moreover, Re-

Continued

were seeking information in good faith for the purposes
of collective bargaining, what possible reason would
they have had for refusing to tell the company the kinds
of documents they were looking for, particularly after
repeated requests that they do so? There is only one
reasonable explanation—the Unions had no interest in
obtaining information about subcontracting; their objec-
tive was simply to harass the company and/or to induce
the company to commit an unfair labor practice.

The short answer to this contention is that the Unions were
disabled from clarifying their request by Respondent’s action
in omitting relevant portions of one of the only two docu-
ments Respondent gave the Unions in response to their re-
peated requests for documentation, and in failing to tell the
Unions that Respondent’s bargaining position as to sub-
contracting was allegedly based at least partly on Respond-
ent’s desire to save lockout costs—a claim which, if re-
vealed, would have enabled the Unions to describe with
more particularity the documents they wanted. Respondent’s
opening brief (pp. 91–93) also relies on the Unions’ conduct
in holding in abeyance on and after May 27, 1987, their pre-
vious request for a mill tour. However, as the Unions ex-
plained, their action in deferring the tour was based largely
on the belief that the full benefits of the tour might not be
realized if it was taken before the Unions had received the
documentation they had requested. That the Unions were
likely correct in their belief is shown by the fact that al-
though the produced documents showed only the total man-
ning level from which most of the projected subcontracting
costs were derived, the withheld documents broke down that
total by setting forth as to each area or machine the number
of employees in each craft. Manifestly, this breakdown
would have made it much easier for the Unions, when tour-
ing the plant, to ascertain whether the projected manning lev-
els differed from those in fact being used or were otherwise
realistic in view of the currently used production techniques.

Finally, in contending that the Unions’ documentation re-
quests were not made in good faith, Respondent relies on the
Unions’ at least alleged refusal to bargain with respect to the
subcontracting issue. However, the most that can be inferred
from the Unions’ unresponsiveness to Respondent’s sub-
contracting proposal is an unwillingness to commit them-
selves, even tentatively, as to the continued existence of al-
most a quarter of the jobs in the unit, without having re-
ceived as much information as the Unions were legally enti-
tled to about Respondent’s basis for its bargaining position
about subcontracting. It has been said that a union’s execu-
tion of a bargaining agreement without receiving requested
information does not affect the union’s right to receive it, be-
cause the union could properly feel that the advantages of a
contract in hand outweigh those which the union might later
obtain when all relevant information would be available to
it. Oil Workers Local 6–418 (Minnesota Mining) v. NLRB,
711 F.2d 348, 357 fn. 17 (D.C. Cir. 1983). Correlatively, the
union can properly make the opposite choice, without there-
by affording the employer the right to act as if he had com-
plied with his statutory duty to provide the information. It is
true that the Unions further alleged that because item 11 was
a new proposal, the parties’ prior impasse legally precluded
Respondent from advancing it. However, because Respond-
ent’s unlawful withholding of information has rendered un-

certain what the Unions would have done if they had re-
ceived it, Respondent cannot claim the benefit of any as-
sumption that the Unions’ erroneous legal position would
have led them to continued inaction as to item 11 once they
had found out—as they would have had an opportunity to
find out if Respondent had provided them with the original
contingency contract and the document which showed the re-
ductions in the multiplier thereunder—that Respondent was
seeking to give up its maintenance employees’ jobs as a
means of lessening Respondent’s cost of obtaining by means
of the lockout the concessions which Respondent was seek-
ing with respect to the production employees’ paychecks.143

(4) Whether the complaint as to the failure to provide
information is partly time-barred

As previously noted, the Unions’ last request for informa-
tion was made more than a year before the filing of the
charge which is specified as the underlying charge in para-
graph 1 of the complaint alleging that Respondent violated
Section 8(a)(5) by failing to provide certain documents in re-
spond to the Unions’ request. However, I find unmeritorious
Respondent’s contention that Section 10(b) of the Act bars
the complaint as to the contingency contract, the document
showing reductions in the multiplier under that contract, and
the document showing manning reduction requests by Re-
spondent under that contract.

As the Board said in John Morrell & Co., 304 NLRB 896,
899 (1991) (footnotes omitted):

. . . the 10(b) period does not begin to run until the
charging party receives clear and unequivocal notice—
either actual or constructive—of the acts that constitute
the alleged unfair labor practice, i. e., until the ag-
grieved party knows or should know that his statutory
rights have been violated. As a corollary—and a
fortiori—when a party deliberately misrepresents or
conceals from another the operative facts concerning its
actions so that the other party is unable, even through
the exercise of due diligence, to discover these facts,
the 10(b) period does not begin to run until the de-
ceived party obtains the relevant facts.

Moreover, the burden falls upon Respondent to show that the
Unions had clear and unequivocal notice of the unlawful
conduct. Desks, Inc., 295 NLRB 1, 11 (1989). Respondent
has failed to discharge that burden.

Respondent misconceives the thrust of the rule articulated
in Morrell in urging (pp. 102–103 of Respondent’s reply
brief) that the Unions had to know about the existence of the
unproduced contingency contract,144 and (emphasis in origi-



1350 DECISIONS OF THE NATIONAL LABOR RELATIONS BOARD

spondent gave the Unions a copy of only the August 1987 perma-
nent subcontract after receiving a written request for ‘‘all signed
contracts between [Respondent] and B&K, for contracting out [Re-
spondent’s] maintenance work’’ (emphasis added).

145 Respondent’s opening brief states, with a record reference
which does not support this assertion, that Respondent’s negotiators
themselves did not know about the existence of the memoranda re-
garding reductions in the multiplier and manning reduction requests
(p. 114).

146 Moreover, Manager of Financial Controls Piacentino, to whom
the billing-rate memorandum was addressed, was separated from Ne-
gotiator Perkins by only the controller.

147 As Respondent tacitly recognizes, no exceptions were filed to
this determination.

148 A.M.F. Bowling, supra; Reece Corp., 294 NLRB 448, 453
(1989); NLRB v. Marystone Mfg. Corp., 785 F.2d 570, 581 (7th Cir.
1986), union’s petition for cert. denied 479 U.S. 821 (1986); Pertec
Computer Corp., 284 NLRB 810, 812 (1987); Cowin & Co., 277
NLRB 802, 817 (1985); Clemson Bros., supra, 290 NLRB at 945;
Palomar Corp., 192 NLRB 592, 598 (1971), enfd. 465 F.2d 731 (5th
Cir. 1972). The Board has recently indicated that under some cir-
cumstances a legally cognizable impasse may exist even where a re-
quest for relevant information is still outstanding or has been the
subject of misrepresentation. Brewery Products, 302 NLRB 98
(1991); Decker Coal Co., 301 NLRB 729 (1991). However, the
Board nonetheless based its Decker finding of no preimplementation
impasse on the employer’s failure to provide requested information
until after the implementation.

149 Dependable Maintenance Co., 274 NLRB 216, 219 (1985); see
also NLRB v. Transportation Management Corp., 462 U.S. 393, 403
(1983).

nal) ‘‘had to know that there would be some documents re-
flecting BEK’s actual performance and experience under that
contract.’’145 The operative fact of which the Unions had no
notice was the circumstance which rendered these documents
relevant to the bargaining—namely, Respondent’s claim be-
fore me that its subcontracting position was due at least part-
ly to a desire to reduce its costs during the lockout. See Bar-
nard Engineering Co., 295 NLRB 226, 226–227, 249–251
(1989); Wilson & Sons, supra; Burgess Construction, 227
NLRB 765, 766 (1977), enfd. 596 F.2d 378 (9th Cir. 1979),
cert. denied 444 U.S. 940 (1979); ACF Industries, 234
NLRB 1063 (1978). Although the memorandum revealing
manning problems under BEK was also relevant to Respond-
ent’s representation to the Unions that Respondent wanted to
include item 11 in the bargaining agreement because sub-
contracting maintenance after Respondent ended the lockout
would be cheaper than performing maintenance with Re-
spondent’s own employees, Respondent persistently advised
the Unions that it had given the Unions all the requested
documents in its possession. Likewise without merit is Re-
spondent’s seeming contention (opening Br. 114), for which
Respondent gives as its sole record reference Perkins’ testi-
mony that during the lockout he was unaware of the exist-
ence of the May 1987 memorandum regarding changes in the
multiplier, that Respondent did not violate the Act by failing
to give the Unions this document and the July 1987 memo-
randum regarding BEK manning problems because ‘‘IP’s ne-
gotiators’’ did not know about the existence of ‘‘these docu-
ments.’’ Respondent was obligated to make a reasonably dili-
gent effort to obtain the information requested by the Unions.
John S. Swift Co., 124 NLRB 394, 395 fn. 1 (1959), enfd.
in relevant part 277 F.2d 641, 645 (7th Cir. 1960); Min-
nesota Mining & Mfg., 261 NLRB 27, 41 (1982), enfd. 711
F.2d 348 (D.C. Cir. 1983). At a minimum, discharge of this
duty would have involved consultation with Crawford, who
in Respondent’s managerial hierarchy was separated from
Negotiator Perkins by only operations manager Walker,146

and who was the person primarily responsible for dealing
with BEK on a day-to-day basis. Because both these docu-
ments were sent to him, such consultation would have dis-
closed their existence. Moreover, Perkins must have at least
suspected that Respondent had some documents reflecting
that his urgent requests for deceases in the multiplier had led
to BEK’s agreement to an 8-percent decrease in BEK’s
charges for straight-time work.

(5) Conclusion

For the foregoing reasons, I find that Respondent violated
Section 8(a)(5) and (1) of the Act by failing to provide the
Unions with pages 7, 8, and 11 of General Counsel’s Exhibit

50 (the cost study); with the contingency contract; with the
May 27, 1987 memorandum reflecting a change in billing
rates under the contingency contract; with the July 17, 1987
memorandum regarding manning reductions requested by Re-
spondent during performance of the contingency contract;
and with the ICS documents. There is no merit to Respond-
ent’s contention (opening brief pp. 105–106) that it was
under no obligation to provide page 11 of General Counsel’s
Exhibit 50 in view of Boise Cascade, supra, 279 NLRB at
432, where the administrative law judge found that the em-
ployer could lawfully withhold a document which revealed
the employer’s future bargaining strategy.147 On its face,
page 11 does not appear to reveal bargaining strategy; rather,
on its face it purports to set forth factual assumptions which
at least allegedly underlay management’s conclusion as to
the number of BEK maintenance employees who would be
needed during the first year of subcontracting. Nor is such
a purpose shown by Perkins’ testimony (somewhat difficult
to reconcile with Parnell’s and Colley’s testimony; see supra,
part II,G) that Perkins asked Parnell to prepare page 11 in
order to enable Perkins to respond accurately to anticipated
questions from the Unions as to how Respondent determined
that the contractor could perform the work with the number
of people and at the cost set forth on pages 1–6.

b. The allegedly unlawful permanent subcontracting

An employer violates Section 8(a)(5) and (1) of the Act
by unilaterally implementing its proposals with respect to a
mandatory subject of collective bargaining, in the absence of
a legally cognizable impasse. Litton Business Systems v.
NLRB, 111 S.Ct. 2215, 2221 (1991). Further, no such legally
cognizable impasse can be reached if a cause of any dead-
lock which may have been reached is the employer’s failure
to comply with its statutory bargaining obligation, including
its duty to provide relevant information on request.148 I find
that Respondent’s unlawful failure to provide information
was a cause of any deadlock as to subcontracting, and that
Respondent has failed to discharge its burden149 of showing
that the parties would have deadlocked even if Respondent
had complied with its statutory bargaining obligations.

Thus, so far as the record shows, the Unions were not ad-
vised until hearing Perkins’ testimony on October 20, 1989,
more than a year after the parties had executed a new agree-
ment, of Respondent’s claim that its posture with respect to
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150 Before Perkins testified and when asked on cross-examination
whether Respondent’s ability to obtain reductions in May 1987
under the temporary agreement had some bearing on Respondent’s
decision to propose permanent subcontracting, Lynch testified: ‘‘I
don’t know. I don’t know what other factors were involved there
. . . I have no idea that this was the reason they made the decision
they made.’’

151 Rather similarly, process control superintendent Parnell’s speci-
fication of only four paper machines when he prepared p. 11 of the
cost study at least seemingly draws into question his testimony that
he, Colley, and Jones had previously concluded that a fifth paper
machine would not require extra manning. Certain portions of Per-
kins’ testimony (Tr. 1123, LL. 7–15) suggest that the August 1987
reactivation of the fifth paper machine was one reason why the BEK
maintenance force after the execution of the permanent subcontract
was larger than the estimate in the May 1987 cost study.

152 At p. 8 the General Counsel’s exhibit called for eight employ-
ees to perform lubrication work. When BEK became the permanent
subcontractor and took over that work (see supra, fn. 86), BEK used
at least 13 rank-and-file employees, and perhaps as many as 15, to
perform it. Although Perkins suggested in his testimony that BEK’s
lubrication employees initially lacked experience in what he de-
scribed as ‘‘site specific’’ work, Crawford testified that BEK’s lubri-
cation personnel had been performing the same lubrication work on
IP’s payroll.

153 In view of the assistance which pp. 7 and 8 would thus have
provided Funk, who was the president of UPIU Local 2650 and the
chairman of the joint negotiating committee, there is little materiality
to whether these pages would have assisted IBEW Local 1315 Presi-
dent Lynch, whose union and its parent had jurisdiction over signifi-
cantly fewer employees than did the Paperworkers. In any event, the
most that can be concluded, from his mistaken October 1989 testi-
mony that certain specifics were set forth on pp. 7 and 8 but not
on pp. 1–6, is that after he first saw pp. 7 and 8 in October 1988—
about 6 months after Respondent had dropped item 11—he did not
carefully compare them with pp. 1–6. His incomplete recollection in
October 1989 of pp. 1–6—which the Unions received in May
1987—hardly indicates that he did not carefully review them at that
time.

permanent subcontracting was based at least partly on a de-
sire to make the lockout cheaper. However, if Respondent
had given the Unions copies of the March 1987 contingency
contract and the May 27, 1987, memorandum reflecting re-
ductions effective the week of May 24 in the multiplier,
these documents might have enabled the Unions to figure
out, by inference if not by explanatory statements from Re-
spondent, that Respondent’s posture with respect to sub-
contracting was affected by the consideration that permanent
subcontracting would lead to lower maintenance costs during
the lockout itself and, therefore, to an increase in Respond-
ent’s economic power to prevail in the labor dispute. Indeed,
even before Perkins so testified, UPIU Local 2650 President
Funk, an IP maintenance employee who was chairman of the
joint negotiating committee, testified that if Respondent had
given him the May 27 memorandum, he ‘‘would have won-
dered why [Respondent] would need to sign a permanent
contract if they could get a reduction in rate without it.’’150

If the Unions had learned in mid-summer 1987 about their
impending loss of relative economic power in consequence
of the threatened immediate permanent subcontracting, they
might well have altered at that time (as they eventually did
alter) their bargaining position as to other issues dividing the
parties, or proposed a contractual clause resembling the new
subcontracting clause eventually agreed to, which contained
fewer restrictions on subcontracting than had the expired bar-
gaining agreement. Respondent’s withholding of these docu-
ments created a situation like Michigan Ladder Co., 286
NLRB 21 (1987), finding that the employer failed to afford
the bargaining representative a meaningful opportunity to
bargain over a subcontracting decision where the employer
had left the bargaining representative in the dark about the
employer’s real motives for the decision. Moreover, if the
Unions had been given pages 7, 8, and 11 of General Coun-
sel’s Exhibit 50, and particularly if they had thereafter been
permitted to tour the plant in order to ascertain Respondent’s
existing production techniques and the number of BEK main-
tenance employees who were in fact being used in the var-
ious respective operations, as compared to proceeding only
on the basis of pages 1–6 the Unions would have been in
a significantly better position to assess whether Respondent’s
projected manning (and, therefore, projected costs) under a
permanent BEK contract were realistic. For example, al-
though pages 1–6 fail to specify the number of paper ma-
chines to be operated, pages 7–8 indicate that only four ma-
chines were to be operated. Although management witness
Colley testified at certain points that manning requirements
would be unaffected by whether the number of paper ma-
chines to be operated was four or five, other portions of his
testimony described supra, part II,G, not only draw into
question the honesty of the conclusion to which he testified,
but also indicate that the Unions might have reasonably con-
cluded and argued that five machines required more mainte-

nance employees than four.151 Further, Funk credibly testi-
fied that as to the pulp, caustic, and bleach plant, page 7 (but
not pp. 1–6) shows one shop rather than the two which ex-
isted before the lockout begin, and also shows fewer people
in the one shop than had worked in the two shops; and ‘‘I
[am] assuming by this, seeing it now, that they have a small-
er number by assuming some of the jobs of the other areas.
I don’t know. I would have had to question that.’’ Moreover,
he credibly testified that page 8 shows that Respondent
planned to do lubrication work with fewer people than had
performed such work before the lockout, and he wondered
how Respondent could do the lubrication with this number
of people.152 Further, if the Unions had received the July 17,
1987, memorandum regarding BEK’s manning difficulties,
the Unions could have used this as a basis for arguing that
Respondent was underpredicting the level of manning needed
under BEK—and, therefore, Respondent’s costs under
BEK—because Respondent was not sufficiently taking into
account the relatively low quality of the BEK employees
who remained on BEK’s payroll.153 Finally, if the Unions
had received the ICS documents, the Unions would have
been able to point out not only that the cost study had erro-
neously underestimated the cost of subcontracting the ICS-II
work, part of which was being performed by unit personnel
before the lockout and most of which was projected to be
performed by them, but also the fact that the permanent sub-
contract to BEK would lead Respondent to foreswear the op-
tion of saving money on the ICS work by simultaneously
signing a subcontract with ICS with respect to both the ICS-
I and the ICS-II work (supra, part II, K).

For the foregoing reasons, I conclude that Respondent’s
unlawful failure to provide the Unions with the documents
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154 Citing Gilberton Coal Co., 291 NLRB 344, 347 (1988), enfd.
888 F.2d 1381 (3d Cir. 1989), Respondent contends that it was
under no duty to provide most of the ICS documents because they
did not come into existence until after all the bargaining as to sub-
contracting had been concluded. However, Respondent’s failure to
provide the other documents specified in the complaint was suffi-
cient to preclude the existence of a legally cognizable impasse such
as the one found to exist in Gilberton before the respondent em-
ployer acquired the documents in question. Moreover, bargaining
about subcontracting continued until October 21, 1988, more than a
year after the compilation of the ICS documents; indeed, Respondent
did not withdraw item 11 until May 1988, 7 months after the cre-
ation of the most recent ICS document.

155 In upholding the legality of bargaining lockouts during which
the employer continued business operations, the courts have repeat-
edly referred to the temporary status of the locked-out employees’
replacements. See, e.g., Boilermakers Local 88 (National Gypsum) v.
NLRB, 858 NLRB 756, 763–769 (D.C. Cir. 1988); Harter I, supra,
829 F.2d at 461–463; Inter-Collegiate Press v. NLRB, 486 F.2d 837,
845, 847 (8th Cir. 1973), cert. denied 416 U.S. 938 (1974). Cf.
Johns-Manville Corp. v. NLRB, 557 F.2d 1126 (5th Cir. 1977),
union’s petition for cert. denied 436 U.S. 956 (1978), finding lawful
the lockout and subsequent replacement of employees who were in-
volved in what amounted to an in-plant strike including sabotage.

Respondent’s information line for August 28, 1987, recognized
that locked-out employees cannot be permanently replaced. How-
ever, Respondent’s opening brief states (pp. 76, 78) that whether an
employer can permanently replace employees during a lockout ‘‘is
presently an open question under Board law.’’ Although Harter II,
supra, 293 NLRB 647, is cited in the opening briefs of the General
Counsel, the Electrical Workers, and the Paperworkers, this case is
not cited in either Respondent’s reply brief or its opening brief.

described in the April 1989 complaint precluded the exist-
ence of a legally cognizable impasse as to Respondent’s sub-
contracting proposals.154 Although the parties may have been
at an impasse on the package implemented by Respondent in
March 1987, the subcontracting proposals were not reason-
ably comprehended within the negotiations before May 1987
and could not be implemented before a legally cognizable
impasse was reached on the subcontracting issue itself.
Greensboro News & Record, 290 NLRB 219, 219 fn. 2, 232
(1988). Accordingly, I find that Respondent violated Section
8(a)(5) and (1) of the Act on August 11, 1987, by unilater-
ally implementing its subcontracting proposals, and that this
unfair labor practice continued until the subcontract was re-
scinded on May 3, 1988.

2. The 8(a)(1) and (3) allegations

NLRB v. Fleetwood Trailer Co., 389 U.S. 375 (1967), con-
sidered the reinstatement rights of certain individuals who
had participated in a protected economic strike in order to in-
duce their employer to make more favorable contract propos-
als to its employees’ collective-bargaining representative
(Fleetwood Trailer Co., 153 NLRB 425, 426–428 (1965)).
The Supreme Court held in Fleetwood (389 U.S. at 378–380)
that under the standards set forth in NLRB v. Great Dane
Trailers, 388 U.S. 26 (1967), unless the employer had sus-
tained the burden of proving legitimate and substantial busi-
ness justification, the employer’s refusal to reinstate such
participants in a protected bargaining strike would violate
Section 8(a)(1)and (3) of the Act without reference to intent.
In so finding, the Court relied on Section 2(3) of the Act,
which provides, in part, that the term ‘‘employee . . . shall
include any individual whose work has ceased as a con-
sequence of, or in connection with, any current labor dispute
. . . and who has not obtained any other regular and sub-
stantially equivalent employment.’’ This same language in
Section 2(3) preserves the continued employee status (and,
therefore, the statutory rights concomitant to that status) of
individuals whose work has ceased because their employer
has lawfully locked them out in an effort to induce their bar-
gaining representative to accept his contractual proposals.
See Harter Equipment, 293 NLRB 647 (1989) (Harter II).
Accordingly, I conclude that the job protection afforded by
Great Dane to individuals who are subject to a lawful bar-
gaining lockout is no less than the job protection afforded,
by Fleetwood’s reading of Great Dane, to participants in a
protected bargaining strike. Indeed, in at least one significant
respect the job protection afforded to lawfully locked-out
employees is greater than that afforded to economic strikers.
Fleetwood held that as to economic strikers, a ‘‘legitimate

and substantial business justification’’ for refusing to rein-
state them is made out by a showing that the jobs claimed
by the strikers are occupied by workers hired as permanent
replacements during the strike in order to continue oper-
ations. 389 U.S. at 379. However, Harter II held that such
a showing would not constitute a ‘‘legitimate and substantial
business justification’’ for failing to reinstate locked-out em-
ployees at the end of the lockout; rather, the Board said (293
NLRB at 648) that the locked-out employees ‘‘could not
lawfully be . . . permanently replaced. Indeed, the finding
that the replacements were temporary was essential to the
dismissal of the complaint’’ in Harter I, supra, 280 NLRB
597, 829 F.2d 458, where the Board had found lawful the
lockout of the employees found in Harter II to be the sole
employees eligible to vote in a requested decertification elec-
tion. This ban on the permanent replacement of locked-out
employees flows partly from the fact that such employees
(unlike strikers) have no way of protecting their jobs by
electing to return to work before the end of the work stop-
page.155

For the foregoing reasons, I conclude that if Respondent
had chosen to end the lockout during the effective period of
the permanent subcontract with BEK, but had failed and re-
fused to recall locked-out employees on the ground that the
maintenance jobs had been permanently contracted out, Re-
spondent would have violated Section 8(a)(1) and (3) of the
Act. Accordingly, I conclude that Respondent violated such
statutory provisions by executing that permanent subcontract,
thereby advising the locked-out employees that no mainte-
nance jobs would be available to them even after the end of
the lockout. My finding supra, part II,V,1,b that the execu-
tion of this subcontract violated Section 8(a)(5) renders
unsupportable Respondent’s claim (supra, fn. 132) that the
monetary savings at least allegedly anticipated and/or real-
ized by that subcontract constitute ‘‘legitimate and substan-
tial business justification’’ for its action with respect to the
job rights of its locked-out employees. See Land Air Deliv-
ery, 286 NLRB 1131 (1987), enfd. 862 F.2d 354 (D.C. Cir.
1988), cert. denied 110 S.Ct. 52 (1989); Great Western
Produce, 299 NLRB 1004 (1990).

My finding that the parties failed to reach a legally cog-
nizable impasse makes it unnecessary to resolve the issue to
which Respondent directs its seeming contention that in view
of the April 1989 complaint allegation (admitted in Respond-
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156 Respondent’s May 1989 answer admits the April 1989 com-
plaint allegation that ‘‘the subject set forth above in paragraph 12,
relates to wages, hours and other terms and conditions of employ-
ment of the Unit and are [sic] mandatory subjects for the purposes
of collective bargaining.’’ Par. 12 of that complaint alleges, ‘‘Since
on or about August 10, 1987, and continuing until on or about May
3, 1988, Respondent unilaterally implemented its proposals concern-
ing the permanent subcontracting of maintenance work previously
performed by the Unit.’’ Accordingly, the instant case does not
present the issue of whether such proposals were mandatory subjects
of collective bargaining to the extent that they contemplated perma-
nent subcontracting during the period of the lockout. Compare NLRB
v. Longshoremen (Dolphin Forwarding), 447 U.S. 490 (1980), with
Fiberboard Corp. v. NLRB, 379 U.S. 203 (1964); Dairylea Coopera-
tive, 219 NLRB 656 (1975), with Shipbuilders (Bethlehem Steel Co.)
v. NLRB, 320 F.2d 615, 619–620 (3d Cir. 1963), employer’s petition
for cert. denied 375 U.S. 984 (1964). See also Service Electric Co.,
281 NLRB 633 (1986).

157 See, e.g., Litton, supra, 111 S.Ct. at 2221–2222; Gaso Pumps,
Inc., 274 NLRB 532 (1985); Continental Winding Co., 305 NLRB
122 (1991); NLRB v. McClatchy Newspapers, 140 LRRM 2249,
2250, 2252, 2260 fn. 6, 2261–2262, 2263 (statement of Circuit Judge
Edwards), 2268–2269 (statement of Circuit Judge Silberman) (D.C.
Cir. 1992).

158 For example, during an at least initially lawful bargaining lock-
out of a unit consisting of tractor-trailer drivers whose work the em-
ployer proposed to permanently subcontract, after reaching a legally
cognizable impasse the employer would not self-evidently violate the
Act by unilaterally entering into a permanent subcontract as to such
work because of a new Federal statute, enacted after the lockout
began, requiring tractor-trailer drivers to be younger than any of the
locked-out drivers.

159 In connection with Respondent’s contention that its permanent
subcontracting was lawful because of legitimate and substantial busi-
ness justifications, Respondent relies on documents attached to its
opening brief as Exhs. B and C, which Respondent describes as revi-
sions of Respondent’s Exhs. 79 and 80, respectively. Because ad-
dressed to an issue which I have found it unnecessary to resolve,
both Exh. B and Exh. C have been disregarded. However, the Gen-
eral Counsel’s motion to strike Exh. C is denied. I note that because
the record in this case does not include either Exhs. B and C or the
brief to which they are attached (see Sec. 102.46(b) of the Board’s
Rules and Regulations), in the normal course these documents will
not be seen by the Board itself or by any reviewing court.

160 Respondent’s reply brief (p. 28) states that under Great Dane,
the objective of establishing a long-term relationship with BEK and
saving Respondent money

could not be asserted as a business justification for implementa-
tion during the lockout . . . . The only reason that the company
could logically assert as a justification for implementation dur-
ing the lockout—rather than after—was to save money and im-
prove efficiency during the lockout. [Emphasis in original.]

Cf. supra fn. 132. The brief at least seems to go on to contend that
the quoted proposition is irrelevant to the instant case, because Re-
spondent had initially elected to perform its maintenance operations
during the lockout with BEK’s employees rather than employees em-
ployed by Respondent. Cf. Land Air, supra, 286 NLRB 1131, enfd.
862 F.2d 354.

ent’s answer) that Respondent’s proposal concerning the per-
manent subcontracting of unit work constituted a mandatory
subject of collective bargaining, a legally cognizable impasse
as to that proposal would preclude any finding that Respond-
ent’s unilateral implementation of that proposal violated Sec-
tion 8(a)(1) and (3).156 I am by no means clear that such a
rule would be invariably applicable.157 On the other hand,
neither would I be spontaneously impressed by any conten-
tion that permanent unilateral subcontracting during a lawful
bargaining lockout constitutes a per se violation of Section
8(a)(1) and (3) of the Act.158 Rather, I conclude that in order
to determine whether Respondent’s permanent contracting
out would have violated Section 8(a)(1) and (3) even if the
parties had reached a legally cognizable impasse as to Re-
spondent’s contracting-out proposal, I would likely have to
engage in the rather complicated inquiry described in Great
Dane, supra, 388 U.S. at 33–34. I shall not engage in such
an essentially academic exercise with respect to an issue
mooted by my finding as to the alleged impasse.159 Accord-
ingly, I need not and do not consider the factual and legal
support for the counsel for the General Counsel’s seeming

contention that assuming (as she disputes) Great Dane would
ever permit a finding of legitimate and substantial business
justification for permanent subcontracting of unit work dur-
ing a lockout, no such justification exists here because the
real motivation for Respondent’s subcontracting proposal was
allegedly a desire to frighten the Unions into making conces-
sions in other areas, because these motivations allegedly en-
tered into Respondent’s execution of the permanent sub-
contract, and because Respondent allegedly acted in the al-
legedly justifiable belief that BEK would not insist on the
rights newly afforded it under the permanent subcontract if
events connected with the labor dispute led Respondent to
forswear the ‘‘permanent’’ aspect of the subcontracting in ef-
fect after August 1987. However, it might be appropriate to
note that as to certain aspects of the Great Dane issue, I am
confused by Respondent’s briefs and arguments. Thus, as to
Respondent’s reasons for permanently subcontracting the
work, Respondent has sometimes claimed (1) that it took this
action solely to reduce its maintenance costs on a long-term
basis, and has sometimes claimed (2) that it took this sub-
contracting action solely for the purpose of reducing its
maintenance costs while it was continuing the lockout (see
supra, fns. 132, 140). Further, Respondent’s reply brief at
one point questions whether Respondent could justify its per-
manent subcontracting for reason 1,160 and at another point
questions whether Respondent could justify proposing the
permanent subcontracting for reason (2) (see supra fn. 140).
Also, as noted supra, part II,V,1,a(2) (especially fn. 132), as
to its real reasons for permanently subcontracting the work,
Respondent has taken positions which I am unable to rec-
oncile with each other.

CONCLUSIONS OF LAW

1. Respondent is an employer engaged in commerce within
the meaning of Section 2(2), (6), and (7) of the Act.

2. The Unions are each labor organizations within the
meaning of Section 2(5) of the Act.

3. At all material times, the Unions by virtue of Section
9(a) of the Act have been the exclusive representative, for
the purposes of collective bargaining with respect to rates of
pay, wages, hours of employment, and other terms and con-
ditions of employment of Respondent’s employees in the fol-
lowing unit, which is appropriate for purposes of collective
bargaining within the meaning of Section 9(b) of the Act:

All production and maintenance employees at Respond-
ent’s Mobile, Alabama, facility.
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161 The General Counsel has moved to strike, as irrelevant and un-
supported by the record, the assertion in Respondent’s brief that Re-
spondent would have been willing to do this much without litigating
the case. The motion is denied, but that assertion will be dis-
regarded.

162 Enf. denied on other grounds 612 F.2d 6 (1st Cir. 1979). How-
ever, the practice for which I have cited this case has met with uni-
form judicial approval. See, e.g., Garrett Railroad Car & Equipment
v. NLRB, 683 F.2d 731, 740–742 (3d Cir. 1982); NLRB v. Tamara
Foods, 692 F.2d 1171, 1177, 1178, 1183 (8th Cir. 1982), cert. de-
nied 461 U.S. 928 (1983).

4. Respondent has violated Section 8(a)(5) and (1) of the
Act by failing to provide information to the Unions.

5. Respondent has violated Section 8(a)(1), (3), and (5) of
the Act between August 11, 1987, and May 3, 1988, by per-
manently subcontracting maintenance work previously per-
formed by members of the bargaining unit.

6. The unfair labor practices set forth in Conclusions of
Law 4 and 5 affect commerce within the meaning of Section
2(6) and (7) of the Act.

THE REMEDY

Having found that Respondent has violated the Act in cer-
tain respects, I shall recommend that Respondent be required
to cease and desist from such conduct, and from like or relat-
ed conduct, and to post appropriate notices.161 Because Re-
spondent has ended the lockout and no claim has been ad-
vanced that Respondent failed to offer reinstatement to any
locked-out employee, no reinstatement order is called for.
Nor is an order called for which would affirmatively require
Respondent to furnish the Unions with information; during
the hearing the Unions obtained copies of the documents in
question in response to subpoena.

The General Counsel and the Unions seek a backpay order
with respect to all the locked-out employees during the effec-
tive period of the permanent subcontract. Respondent con-
tends that no backpay order should issue, on the ground that
Respondent would have continued to maintain the lockout
throughout the proposed backpay period even if no perma-
nent subcontract had been executed. Respondent further con-
tends that in any event, the backpay order should be limited
to the employees who were terminated in consequence of the
subcontract.

Although Respondent contends otherwise, the backpay
rights of the employees whom it terminated in violation of
Section 8(a)(1), (3), and (5) are clearly controlled by Abilities
& Goodwill, 241 NLRB 27 (1979).162 The Board there stated
that the unlawful discharge of an employee while he is on
strike creates an ambiguous situation, because one cannot
really be certain whether his continuing failure to work is
voluntary—that is, a result of his adherence to his
predischarge decision to strike—or is due to the dischargee’s
belief that an application for reinstatement would be futile
because of the employer’s unlawful action in discharging
him. The Board concluded that because the uncertainty was
caused by the employer’s unlawful conduct, the Board would
not presume that the unlawful discharge itself played no part
in keeping the employee out of work, but that it would be
more equitable to resolve the ambiguity against the wrong-
doer and presume, absent indications to the contrary, that
even though the strike did in fact continue after his dis-
charge, but for his discharge the discharged striker would

have made an immediate application for reinstatement. Con-
trary to Respondent, the locked-out employees who lost their
jobs in consequence of the unlawful subcontract are in a
stronger position than the Abilities strikers to claim the pre-
sumption that their continued failure to work for Respondent
was due to their unlawful termination. Unlike strikers, these
locked-out employees could not have resolved, by applying
for reinstatement, any ambiguity created by Respondent’s
conduct in unlawfully terminating them; rather, the conten-
tion that Respondent would have maintained the lockout for
lawful reasons at all material times is the very basis for Re-
spondent’s contention that Respondent does not owe any
backpay to the employees whom Respondent unlawfully ter-
minated. Transportation Management, supra, 462 U.S. at
403.

Different, although related, considerations are involved in
determining the existence vel non of a backpay period as to
the unterminated locked-out employees during the period of
the unlawful permanent subcontract of maintenance work. If
Respondent had begun the lockout simultaneously with or
after the unlawful execution of the permanent subcontract, a
backpay period as to the unterminated employees (although
not, of course, whether any backpay was in fact due) would
be established if (but only if) the evidence preponderantly
showed that an object of Respondent’s action in locking out
the employees was to compel the Unions to agree to the un-
lawful subcontracting. See Movers & Warehousemen’s Assn.
of Metropolitan Washington, D.C., 224 NLRB 356, 357
(1976), enfd. 550 F.2d 962 (4th Cir. 1977), cert. denied 434
U.S. 826 (1977); American Stores Packing Co., 158 NLRB
620, 622 (1966); see also Transportation Management, supra,
462 U.S. at 401–403. On the basis of these precedents, I find
that a backpay period as to the unterminated locked-out em-
ployees would be established by a showing that such was an
object of Respondent’s continuation of the lockout. However,
where the General Counsel has so shown by a preponderance
of the evidence, I disagree with Respondent’s contention that
because it locked out the employees for lawful reasons be-
fore unlawfully contracting out the maintenance work, in
order to establish the existence of any backpay period as to
the unterminated locked-out employees the General Counsel
must also show by a preponderance of the evidence that Re-
spondent’s unlawful subcontracting caused Respondent to
prolong the lockout. This contention overlooks both the con-
sideration that ‘‘proof of [the employer’s] motivation is most
accessible to him ‘‘(Great Dane, supra, 388 U.S. 3 at 34),
and the general legal principle that a wrongdoer may fairly
be required to bear the risk that the influence of his own
legal and his own illegal motives cannot be separated (Trans-
portation Management, supra, 462 U.S. at 403). This latter
principle is not applied in the cases, relied on by Respondent,
which are directed to whether an initially economic strike has
been converted by subsequent employer unfair labor prac-
tices into an unfair labor practice strike; in such cases, be-
cause both the initial decision to strike and the subsequent
decision to continue it were made by the employees and/or
their union, the relative inaccessibility of their motives to the
employer is believed to outweigh the equities created by the
employer’s wrongdoing. However, where the issue is wheth-
er the employer’s maintenance of a lockout initiated by him
was prolonged by his decision to pursue it for an unlawful
object, the equities of requiring him to bear the risk created
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163 This late July 1987 ‘‘spot’’ refutes Respondent’s contention
(reply brief, p. 147 fn. 88) that Respondent’s earlier references to
ratification but not execution were due to the Unions’ at least al-
leged prior practice of invariably executing ratified contracts. The
footnote states that Respondent learned of the Unions’ at least al-
leged policy change by May 1987. Moreover, no company witness
attributed to Respondent’s prior experience Respondent’s references
to ratification alone.

by his own unlawful conduct reinforce, rather than militating
against, the equities of requiring him to bear the burden of
proof as to his own motives.

A preponderance of the evidence shows that during the ef-
fective period of the subcontract, an object of Respondent’s
action in maintaining the lockout was to compel the Unions
to agree to the unlawful subcontracting. Thus, during the first
meeting (August 21, 1987) following the execution of the
subcontract, Respondent told the Unions that the maintenance
people would not have jobs even if the parties reached a set-
tlement. Later, during the bargaining session on December 4,
1987, when the Unions said that they would change their po-
sition on items 1, 2, and 3 if Respondent would withdraw
items 9 and 11, Respondent stated that it had no intention
of withdrawing these items. Thereafter, during the bargaining
session on December 17, 1987, Respondent again said that
Respondent had no intention of dropping item 11, that BEK
would remain in the plant, and that item 11 stood intact. Fur-
ther, Respondent’s description of its proposed transition
agreement during the February 18, 1988 bargaining session
assumed the permanent contracting out of maintenance. Fi-
nally, even Respondent’s April 1988 ‘‘Louisville proposals’’
called for the continued performance by BEK of some of the
maintenance work covered by the unlawful permanent sub-
contract, and for the Unions’ withdrawal of the 8(a)(3)
charges which underlie the July 1988 complaint. Accord-
ingly, I conclude that the General Counsel has established
the existence of a backpay period, during the effective period
of the subcontract (August 11, 1987, to May 3, 1988), with
respect to the locked-out employees who were not terminated
during this period.

For purposes of determining the appropriate remedy in the
instant case, the performance of the work by means of sub-
contracting does not constitute the status quo ante to whose
restoration a remedial order is at least ordinarily limited; see
Land Air, supra, 286 NLRB 1131. Land Air found economic
strikers to be entitled to offers of reinstatement on applica-
tion, and to backpay until receiving such offers, where during
the strike their work had been permanently subcontracted
without giving the bargaining representative notice and an
opportunity to bargain (the legal equivalent of permanently
subcontracting, as here, without the existence of a legally
cognizable impasse). Moreover, Land Air further found that
the strikers would have been entitled to such relief even if
the subcontracting had been privileged by the strike because
temporary in character.

However, none of the locked-out employees is entitled to
receive any backpay during the backpay period if Respondent
can show, by a preponderance of the evidence, that Respond-
ent would have maintained the lockout during the backpay
period even if Respondent had not unlawfully contracted out
the maintenance work. See Abilities, supra, 241 NLRB at 28.
To this issue I now turn.

As an initial matter, it is convenient to clarify the precise
factual showing Respondent must make in order to support
its claim that none of the locked-out employees is entitled to
backpay. To repeat, what Respondent must preponderantly
show is that during the approximately 9-month period of the
unlawful permanent subcontract (August 11, 1987, to May 3,
1988), Respondent would have continued to maintain the
lockout even if Respondent had not unlawfully subcontracted
the maintenance work. Respondent would not necessarily

meet this burden by preponderantly showing that during this
period no collective-bargaining agreement would have been
agreed to, ratified, and executed. Thus, Perkins, who was the
Mobile mill manager and on Respondent’s negotiating team
until after the termination of the permanent maintenance con-
tract, and who (according to Gilliland) made the final deci-
sion to lock out at Mobile, denied that Perkins made this de-
cision because of concern about the effect of not having a
signed labor agreement. Rather, Perkins testified, his reasons
were to put ‘‘some pressure’’ on the Unions ‘‘to get a con-
tract’’ and to make sure that Respondent could obtain regular
and dependable production from the Mobile mill if the
Unions elected to strike a number of other IP mills at the
same time. Rather similarly, Respondent’s radio ‘‘spot’’ in
late July 1987 explained the lockout as the ‘‘only way to en-
sure customer service and encourage ratification’’ (supra,
part II,J).163 Moreover, Gilliland merely testified that ‘‘after
some point in time’’ Respondent would have gained nothing
from ending the lockout ‘‘without a signed contract or a no-
strike agreement or some protection’’ (emphasis added); and
he attached no date to this ‘‘point in time,’’ either directly
or by attaching a date to the allegedly associated events of
‘‘the mill was . . . running well [and] earning good money
after some point in time.’’ Further, over a period of at least
the preceding 19 years, Respondent had never locked out its
Mobile employees, although during this period no contract
had ever been agreed to before the expiration of its prede-
cessor, and only one strike had been called. When during the
Mobile lockout the UPIU refused to approve (and, therefore,
precluded execution of) agreements ratified by the employees
at four other IP primary papermills (Corinth, Natchez, Pine
Bluff, and Moss Point), Respondent did not lock out these
employees, and these mills continued to operate without
interruption. Likewise, so far as the record shows, no work
stoppage occurred at Respondent’s primary papermill in
Camden during a 1-year contractual hiatus encompassing the
last 9 months of the Mobile lockout, although the Camden
employees did not ratify a new contract until the day it was
executed. Nor did a work stoppage take place at Respond-
ent’s primary papermill in Ticonderoga, where the employees
did not ratify any proposal by Respondent, but nonetheless
continued to work for at least 18 months after the expiration
of the most recent bargaining agreement. Moreover, so far as
the record shows, Respondent’s primary papermill at Gar-
diner, Oregon, at all times operated without interruption, al-
though Respondent averred that the UPIU had ‘‘targeted’’
this mill for inclusion in its coordinated bargaining effort
against Respondent and, as of December 5, 1989, there had
been no ratification of any agreement to replace a contract
which had an expiration date of September 1, 1987 (to which
the parties had agreed to extend a contract with an expiration
date of March 15, 1987) (supra, part II,H,5). Furthermore, at
least as of until the end of May 1988, employees who had
rejected a contract were still working at Respondent’s con-
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164 This finding is based partly on p. 5 of R. Exh. 51, received
into evidence without objection or limitation. Gilliland testified that
Respondent regarded ratification as rendering strikes unlikely; that
the Pine Bluff local presidents had written a letter to the mill man-
ager in which they pledged no strikes or slowdowns during the pe-
riod when an executed document would be effective; and on a ‘‘rul-
ing from the Board that indicated the contract was valid,’’ possibly
referring to the Moss Point case (supra, fn. 130). He was not asked
about the situations at Camden, Ticonderoga, Gardiner,
Murfreesboro, Jackson, Georgetown, or Spring Hill.

165 I need not and do not consider the extent of Respondent’s ac-
tual savings, an issue extensively addressed in the briefs of the Gen-
eral Counsel and Respondent.

166 However, as of mid-October 1989, IP had never paid the
$250,000 (see supra, part II,S,1).

167 Gilliland testified to the opinion that if Respondent had ended
the lockout, the employees would have returned to work imme-
diately, ‘‘But at some point in time in the future when the Union
had three other mills lined up ready to strike at once, or whatever,
. . . the Mobile employees would join them.’’ He was not asked
whether this opinion extended to the strikes at the Lock Haven, Jay,
and DePere mills after all the strikers had been permanently re-
placed. As previously noted, all the strikers at all three of these mills
were permanently replaced by the first week in December 1987.
Moreover, all the DePere strikers, and most of the Jay strikers, were
permanently replaced by mid-August 1987.

168 I infer such willingness from the employees’ action in continu-
ing to work after Respondent implemented that proposal and until
Respondent locked them out; from the Unions’ statement during the
February 18, 1988 bargaining session that the membership would
have continued to work, and were ready to return to work, under Re-
spondent’s implemented proposal; from the Unions’ request during
the March 11, 1988 session that Respondent let the employees return
to work and that the parties continue to negotiate; and from Glenn’s
similar proposal to Oskin in late September 1988. In finding that at
least by August 1987 the locked-out employees were likely willing
to return to work under Respondent’s implemented proposal, I am
aware that during the October 19, 1988 session, UPIU Vice Presi-
dent Langham stated that if Respondent had not locked out the em-
ployees, they would probably have struck—an assertion which he
withdrew at the next meeting; and that in June 1988 Funk told a

verting mills in Murfreesboro, Tennessee; Jackson, Ten-
nessee; Georgetown, South Carolina; and Spring Hill, Louisi-
ana.164

The record contains cogent evidence that Respondent
would have terminated the lockout, during the effective pe-
riod of the unlawful permanent subcontract, if Respondent
had not unlawfully executed that subcontract. Thus, Re-
spondent contends that operations during the lockout under
the permanent subcontract were ‘‘literally millions of dol-
lars’’ cheaper than operations under the temporary sub-
contract would have been (Co. opening brief p. 58, emphasis
in original).165 Plainly, the cheaper Respondent believed
maintaining the lockout to be, the more likely Respondent
was to continue it. Moreover, the permanent subcontract af-
forded Respondent a further incentive to adhere to item 11,
because the $250,000 ‘‘minimum fee’’ which Respondent
was required to pay BEK on the effective date of the perma-
nent subcontract did not become refundable until that sub-
contract had been effective for 3 years.166 Furthermore, the
permanent subcontracting blocked negotiations which might
have obviated the negotiating issues produced by item 11.
Thus, in January 1988 Gilliland suggested to UPIU Vice
President Dunaway that Respondent’s perceived maintenance
cost problem might be dealt with by means other than sub-
contracting the work, such as lower wages and reducing the
crew over time. Although this was Respondent’s first specific
suggestion to this effect, Dunaway declined to pursue it, on
the ground that the Unions would let the Board take care of
the issue by acting on the charges which attacked the perma-
nent subcontract and underlie the instant meritorious July
1988 complaint. In addition, the permanent subcontract
slowed down the progress of negotiations with respect to
other issues. Thus, during the December 4, 1987 negotiating
session, the Unions said that they would ‘‘move’’ on items
1, 2, and 3, which before Respondent’s interjection of item
11 had been the principal unresolved bargaining issues, if
Respondent would drop item 11. However, during that and
the next bargaining session, on December 17, Respondent
stated that Respondent had no intention of dropping item 11.
Moreover, because Respondent anticipated that at the end of
the lockout many of its maintenance employees displaced by
the permanent subcontract would bump some of the locked-
out production employees, much of the February 18, 1988
discussion of Respondent’s proposed transition agreement
was directed toward anticipated bumping problems; indeed,
during the January 4 session, the Unions had said that they
could not agree to a transition agreement until items 9 and

11 were resolved. As negotiating—Committee Chairman
Funk remarked at the first bargaining session after the execu-
tion of the subcontract, ‘‘How in the hell do you ever expect
to get an agreement out of this now?’’ Indeed, Respondent
advised the locked-out employees on May 4, 1988, that it
had canceled the permanent subcontract, and had tendered a
proposed bargaining agreement calling for the return of all
maintenance employees to maintenance positions, ‘‘in order
to move the dispute to an end.’’

In addition, a few days before or during the effective pe-
riod of the permanent subcontract, some of the considerations
which had led to the initial decision to lock out substantially
diminished. Thus, taken together, the testimony of Perkins
and Gilliland indicates that the initial lockout decision was
due largely to a desire to withhold from the Unions the op-
portunity of calling simultaneous strikes at several mills at a
time that best suited the Unions’ purposes, and to make sure
that Respondent could fill orders with production from the
Mobile mill if other primary paper mills were struck. How-
ever, by the day preceding the execution of the permanent
contract, Respondent anticipated replacing the entire striking
DePere work force by the end of the week, was taking the
position that the Jay strikers had largely been permanently
replaced, had replaced more than a third of the Lock Haven
strikers, and was continuing the replacement process there.
Moreover, in January 1988, the UPIU acknowledged, in ef-
fect, that the jobs of the Jay, DePere, and Lock Haven strik-
ers had been filled by what Respondent contended were per-
manent replacements.167 In addition, Respondent repeatedly
admitted that the temporary production employees whom it
employed during the lockout under the terms of Respond-
ent’s March 1987 proposal were less efficient than the
locked-out production employees; and all the locked-out unit
employees were probably willing at all times to return to
work under the same conditions—including items 1, 2, and
3—which Respondent applied to the temporary replacements
on its own payroll.168 Further, during the effective period of
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newspaper reporter that the Mobile workers would stay out until a
fair settlement was reached with all four unions.

169 I note, moreover, that Respondent’s unlawful failure to provide
documentation in connection with item 11 caused the Unions to
defer (as it turned out, indefinitely) a plant tour which would have
assisted the Unions in assessing the accuracy of their initial belief
that item 9 called for insufficient manning levels.

170 Thus, in connection with authenticating a union flier issued
about March 1988, which began with the assertion that ‘‘the cam-
paign to roll back IP’s contract concessions is in high gear,’’ Frase
testified, ‘‘Well, I don’t have a problem with the statement if you
understand that you are involved with public relations. I mean how
many times can you expand and enhance and make stronger?’’ Rath-
er similarly, UPIU Representative Langham confessed during the
bargaining session on November 5, 1987, ‘‘We can run ads and we
can say our people are well off but you people know better than
that.’’

171 Particularly in view of this discussion (which is summarized in
Respondent’s bargaining notes), and for demeanor reasons, I do not
credit Gilliland’s testimony that after locking out the employees, Re-
spondent never internally discussed or considered ending the lockout,
because, inter alia, ‘‘everything we saw and heard and were told was
that there would be no more contracts signed by the UPIU with IP
that eliminated Sunday premium.’’

the subcontract the Unions repeatedly described prevention
of contracting out existing jobs as one of the Unions’ pri-
mary goals in the Mobile negotiations.

In contending that Respondent would have maintained the
lockout even if Respondent had not unlawfully subcontracted
the maintenance work, Respondent relies partly on the par-
ties’ failure to agree, during the effective period of the sub-
contract, on two issues raised by Respondent after executing
the subcontract—namely, the transition agreement and the
move of the extruder. However, as pointed out supra, the
evidence specifically shows that the permanent subcontract
substantially interfered with the progress of negotiations with
respect to the transition agreement, because that subcontract
would have limited the number of locked-out employees who
would be able to return when Respondent ended the lockout
and, therefore, both created issues as to who would be enti-
tled to return and created or complicated such issues as re-
tirement or severance-pay rights for locked-out employees
who could not return, the length of the transition period,
which returning employees would be assigned to which jobs,
and how much refamiliarization they would need. As to the
extruder, at the first negotiating session after receiving Re-
spondent’s proposal to move the extruder, the Unions told
Respondent that the issue was not going to be a stumbling
block; and the move of the extruder affected at most 19 em-
ployees, and perhaps as few as 6, in a 1200-employee unit.
Moreover, Langham’s statement during the last negotiating
session, that he had initially believed that Respondent had
proposed to move the extruder because Respondent ‘‘just
wanted to get rid of people,’’ suggests that this initial belief
had been due at least partly to the permanent subcontract
which had been executed about 2 months before Respond-
ent’s initial proposal to move the extruder.

Further, Respondent also relies on the parties’ dispute re-
garding item 9, which Respondent submitted at the bargain-
ing session preceding the submission of item 11. However,
item 9 never involved more than 34 employees, 19 of whom
worked in the extruder. Moreover, after the Unions accepted
the discontinuance of the extruder, Respondent modified the
rest of item 9 by proposing the discontinuance of only two
people per shift.169

In addition, Respondent relies on the continued pendency
of items 1, 2, and 3, which Respondent had proposed well
before locking out the employees. Initially, I note that during
the negotiating session on December 4, 1987, Langham said
that the Unions would change their position on these three
items if Respondent would withdraw items 9 and 11; and,
when Respondent refused to drop either of them, said that
the Unions would move on items 1, 2, and 3 if Respondent
would drop item 11, which Respondent did not do until it
terminated the permanent subcontract 5 months later. In
nonetheless contending that Respondent would have main-
tained the lockout throughout the 9-month period encom-
passed by the permanent subcontract even if Respondent had
never executed it, Respondent heavily relies on the state-

ments made by both parties, that they had no intention of
changing their position as to these three items, between the
January 1987 expiration of the 1983–1987 bargaining agree-
ment and shortly before a successor contract was agreed to
in October 1988. In assessing the weight (if any) which these
statements should be accorded in speculating whether Re-
spondent would have terminated the lockout between August
1987 and May 1988 if Respondent had not executed the per-
manent subcontract effective during this period, the context
of such statements must be considered. As pointed out in
NLRB v. WPIX, Inc., 906 F.2d 898, 902 (2d Cir. 1990), cert.
denied 111 S.Ct. 299 (1990)—in connection with union
statements that it ‘‘would never accept’’ certain ‘‘ridiculous’’
company proposals which were ‘‘a slap in the face,’’ ‘‘What
a party tells its partisans during negotiations, perhaps to rally
support, may well have little bearing on the terms of employ-
ment that party ultimately accepts.’’170

Moreover, certain conduct by all parties indicates that
none of them unreservedly meant what they said. Thus, dur-
ing the bargaining session on November 5, 1987, Company
Representative Gilliland suggested a productivity bonus in
exchange for elimination of Sunday and holiday premiums,
whereupon UPIU Representative Langham suggested a profit
and productivity bonus.171 During the February 18, 1988 ne-
gotiating session, Langham at one point hinted that the
Unions would sign Respondent’s implemented proposal
(which included items 1, 2, and 3) if Respondent would end
the lockout, and later that day strongly hinted that the Unions
might agree to the elimination of Sunday premium in return
for a productivity and profits bonus. Rather similarly, during
the next bargaining session, on March 11, 1988, Langham
evinced receptivity to exchanging Sunday premium for a
profit-sharing plan. During the December 4, 1987, negotiat-
ing session the Unions said that they would ‘‘move’’ on
items 1, 2, and 3, if Respondent would drop item 11. On
February 16, 1987, the Unions offered to agree to Company
item 1 (the Sunday—premium proposal, which was finan-
cially more significant to both parties than Respondent’s hol-
iday—premium proposal) in return for a 7-1/2-percent wage
increase. In the fall of 1987, Gilliland advanced the sugges-
tion to UPIU Vice President Dunaway, who rejected it by
reason of the ‘‘pool,’’ that Respondent would end the lock-
out without a signed bargaining agreement, if the Unions
would agree not to strike for what would otherwise be the
duration of the bargaining agreement. On August 5, 1987,
when Respondent for the second and last time dropped its
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172 However, the UPIU did not sign this agreement until December
1988.

173 Compare the assertion on p. 40 of Respondent’s opening brief
that the October 19, 1988 bargaining session was the ‘‘first time’’
that Langham assured Respondent that if the parties reached an
agreement which was ratified by the membership, he would sign it.

174 As previously noted, Perkins testified that as of the November
meeting, Respondent was not waiting on the union representatives to
give Respondent anything more with respect to their authority to
sign a contract.

proposal at the Jay mill (which was part of the ‘‘pool’’) to
permanently subcontract all maintenance work, Vice Presi-
dent Oskin internally attributed this action to a desire to
achieve ratification by the strikers, and stated that the ‘‘main-
tenance cost problem’’ at Jay could be solved by means of
‘‘greater flexibility.’’ In September 1987, Glenn impliedly
gave his subordinates authority to sign concessionary con-
tracts, provided they did not eliminate Sunday premium and
he had previously been advised ‘‘what was out there.’’ Also
in September 1987, Glenn impliedly expressed willingness to
approve contracts which ‘‘resolved’’ all the issues on give-
backs. In addition, in September 1987, Respondent, the
IBEW, and the appropriate UPIU locals agreed to a contract
at the Pine Bluff mill which continued premium pay for Sun-
days for the first 2 years of the agreement but not thereafter,
and which eliminated premium pay for holidays.172 Further-
more, as to the mills where concessionary contracts had been
executed before 1987 because the union parties had been per-
suaded that such ‘‘givebacks’’ were called for by Respond-
ent’s then financial condition, Respondent agreed in 1987–
1988 to certain economic improvements in return for these
prior concessions; and in connection with the Mobile mill
eventually concluded that such improvements should be im-
mediately afforded in return for the Mobile ‘‘givebacks.’’
Also, Glenn’s assistant (Frase) testified in substance that as
early as June 1987, the Unions were receptive to a proposal
for elimination of premium pay at Mobile if something were
offered in return. The difference between the Unions’ ex-
pressed and their real intentions is indicated by the October
9, 1988 termination of the strikes at DePere, Lock Haven,
and Jay on the very day that the Corporate Campaign News
had announced about late September 1988 as the date of a
meeting of IP locals to expand coordinated bargaining (supra,
part II,S,8).

In support of Respondent’s contention that it would have
maintained the lockout during the effective period of the un-
lawful subcontract even if Respondent had not unlawfully
executed that subcontract, Respondent further contends that
during this period no ratification of an agreement reached
with the Paperworkers and the Electrical Workers at the bar-
gaining table could have occurred, and no such ratified con-
tract could have been executed, because of the existence of
the UPIU pool. Particularly as to execution, Respondent’s
contention in this respect proceeds on the questionable as-
sumption that Respondent would never have terminated the
lockout at Mobile unless the Unions had executed a bargain-
ing agreement. Furthermore, Perkins testified that as of the
negotiating session on November 5, 1987, Respondent was
not waiting on the Unions to give Respondent anything more
with respect to their authority to sign the contract. Moreover,
the record refutes the assumption on which Respondent’s
contention is connection with the UPIU pool at least
impliedly proceeds—namely, that between its formal an-
nouncement in May 1987 and October 1988, the UPIU pool
consisted of a definitive and unchanging procedure laid down
by the UPIU as a necessary precondition of a collective-bar-
gaining agreement at Mobile.

Respondent’s opening brief (pp. 151–152) chooses to de-
scribe this procedure as follows:

Local union members will vote on their contract pro-
posals and then ballots will be held at International
headquarters until all mills have voted. The voting re-
sults will be pooled and acceptance of a contract by a
majority of all the votes will constitute approval at any
one mill.

The pool was in fact so described in the UPIU’s formal
announcement on June 16, 1987, in the prepared portions of
Glenn’s press conference that same day, and in the account
of that June 16 press conference in the first issue of the
UPIU Coordinated Bargainer, and in the Kamber packet re-
leased on June 16 and July 27, 1987. Also, versions of the
‘‘pool’’ consistent with that given on June 16, 1987, were set
forth in the July 1987 Paperworker, by Glenn to Gilliland
in July 1987 and by UPIU President Glenn’s speech on
Labor Day 1987 (supra, part II,H,11, J, M). Further, in the
fall of 1987, Dunaway told Gilliland that because the Mobile
employees were in the pool, nobody was going to come back
to work until everybody came back to work.

However, Company Vice President Oskin’s August 5,
1987, internal memorandum to Respondent’s managers stated
that Respondent had dropped its subcontracting proposal at
the Jay mill, which was part of the pool, ‘‘in an effort to
achieve a ratification by the striking employees.’’ Moreover,
at the Mobile negotiations during the effective period of the
unlawful subcontract, UPIU representatives made statements
to Respondent which are almost impossible to reconcile with
the supposition that an agreement reached at that time was
subject to rejection by a vote which included UPIU members
at the other three mills. Thus, during the negotiations on De-
cember 4, 1987, UPIU Representative Langham said that he
had ‘‘the full authority for the UPIU and [IBEW representa-
tive] Coleman had the full authority to settle the agreement
for the IBEW. I am not going somewhere else for approval’’
(supra, part II,Q). Similarly, at the December 17 meeting,
Langham stated that he had the authority to sign a ratified
agreement, and Coleman said that he did also (supra, part
II,Q),173 Also, during the meetings on October 26 and No-
vember 5, 1987, and March 11, 1988, Langham stated that
if the individuals at the bargaining table reached an agree-
ment, they would follow essentially the same procedure
which had been followed during the negotiations which had
led up to earlier, executed agreements—namely, to petition
Glenn to sign it (supra, part II,N, O, R,5),174 Rather simi-
larly, during the meeting on June 24, 1988 (after the perma-
nent contract had been rescinded), Langham stated that if Re-
spondent’s contract offer was good enough, ‘‘maybe then we
can do something about the pool’’ (supra, part II,S,4). At the
next meeting, on July 15, 1988, when IP Representative
Schneider expressed the opinion that the situation of the em-
ployees at the other three mills would prevent the Unions
from signing a contract at Mobile, the Unions told him to
‘‘Try us and let’s see’’; stated that they felt a ratified con-



1359INTERNATIONAL PAPER CO.

tract at Mobile would enable the employees to return to
work; and said that the UPIU representatives would ask
Glenn to sign any agreement reached at the table (supra, part
II,S,5). Also, Frase’s credible testimony shows that when the
pool was first set up, in order to conduct a vote a pooled
location was merely expected to get ‘‘something close to’’
the pool’s primary goals. Moreover, if an agreement reached
across the table at Mobile had been subjected to a ‘‘pooled’’
vote which involved no other contracts, it is uncertain wheth-
er a majority of the voters would have rejected it. By the
first week in December 1987, the striking union members at
DePere, Jay, and Lock Haven had all been permanently re-
placed, and were likely working or seeking work elsewhere.
Accordingly, if asked to cast ballots on the limited issue of
whether to approve a contract proposal limited to Mobile and
approved by the locked-out Mobile employees, the replaced
strikers who troubled to vote might have approved such a
contract in sympathy with the plight of the lockedout Mobile
workers and/or because such a contract would likely do little
damage to striking employees whose jobs with Respondent
had been permanently filled. The contrary representations
made to Respondent’s representative Gilliland by UPIU
President Glenn on July 27, 1987, and by UPIU Vice Presi-
dent Dunaway in the fall of 1987, preceded the strikers’ total
replacement and, in any event, did not necessarily represent
Glenn’s and Dunaway’s honest opinion rather than an at-
tempt to bluff Respondent into acceding to the Unions’ bar-
gaining position.

Furthermore, as to the UPIU pool, the record contains cer-
tain evidence which, while indicating that an agreement
across the table at Mobile would not necessarily have re-
sulted in a contract which the Paperworkers would consider
binding, further shows that the UPIU ‘‘pool’’ was a very
flexible procedure which was conceived as quickly adaptable
to perceived changes in circumstances. Thus, the ‘‘media
statement’’ issued by Glenn on August 3, 1987, contained
the limited assertion that votes would be pooled ‘‘on four
key issues.’’ The August 1987 Paperworker merely stated
that the pool members had agreed to ‘‘coordinate’’ bargain-
ing on such ‘‘key issues’’ and expressed the intention to
‘‘stand behind our locked out and striking brothers and sis-
ters.’’ In September 1987, about 3 months after the begin-
ning of the strike at the Jay mill (a member of the pool), a
UPIU International representative advised the governor of
Maine that the Jay local would negotiate its own contract and
(in effect) that the UPIU was not in control of the negotia-
tions there. During the bargaining session at Mobile on Feb-
ruary 18, 1988, UPIU Representative Langham at least im-
plied at one point that if Respondent would end the lockout,
the Unions would sign the proposal which Respondent had
implemented on March 21, 1988, and which included Re-
spondent’s items 1, 2, and 3. During the May 21, 1987 bar-
gaining session, when the Paperworkers first described the
‘‘pool’’ to Respondent, the description was vaguer than the
June 16 version cited by Respondent, the UPIU representa-
tives were evasive as to the details, and Perkins testified that
after hearing this ‘‘pool’’ description, he believed that the
lockout would end soon; even though Perkins’ May 28 letter
to all the locked-out employees averred, inter alia, that Re-
spondent had interpreted the UPIU’s May 21 description as
meaning that ‘‘employees at company mills in the North
must approve a Mobile mill settlement before it can become

effective.’’ Further, the UPIU’s May 27, 1987 press release
described UPIU’s announced coordinated bargaining cam-
paign as merely involving ‘‘greater supervision by the Inter-
national Union of the bargaining process in order to seek pri-
mary collective bargaining goals for all the plants involved.’’
Somewhat similarly, during a meeting with the UPIU officers
on June 1, 1987, Glenn stated that he would refuse to sign
any contract with Respondent unless they resolved all the
issues on givebacks. A March 24, 1988 newsletter from the
Unions merely stated that ‘‘in order for us to resume negotia-
tions on a local level and reach a fair agreement,’’ a ‘‘frame-
work’’ would have to be agreed upon by top company and
union officials. Moreover, during the bargaining session on
June 24, 1988, after the permanent subcontract had been re-
scinded, Langham stated that if Respondent’s contract offer
was good enough, ‘‘maybe we can do something about the
pool.’’ Further, both Frase’s explanation of the UPIU affili-
ates’ May 19, 1987 pool agreement, and the version read to
Respondent on May 21, are uncertain as to whether the pool
applied to all contractual provisions or merely to the primary
bargaining goals; whether the relevant provisions had to be
approved by a numerical majority of all members who
worked in the pooled mills, or simply by enough members
to make the coordinator willing to approve it; whether the
pool procedure would necessarily lead to four bargaining
agreements or to none; and whether a particular contract ap-
proved by the pool would nonetheless be invalidated by the
disapproval of a numerical majority of the members in the
affected mill, or by a majority so overwhelming as to lead
the coordinator to conclude that the employees in that mill
should not be subjected to it. Moreover, Funk credibly testi-
fied that the president of the UPIU local at the Jay mill had
privately advised the Unions at Mobile, DePere, and Lock
Haven that any mill could get out of the pool any time it
wanted to, and to the opinion that the pool was a moral
agreement and that ‘‘the situations change at locations.’’
That Respondent understood the indeterminate nature of the
pool is shown by Gilliland’s testimony that he believed that
the purpose of the pool was to enhance bargaining leverage,
and his further testimony that he believed the union rep-
resentatives gave inconsistent and evasive answers about the
pool because they did not know the answers and it was a
delicate legal subject. Only vague descriptions of the pool
were expressed by Glenn to IP board members and invest-
ment analysts in mid-September 1987 (‘‘we refuse to accept
[unjustified] concessions’’); by Glenn to the locked-out Mo-
bile employees on September 24, 1987 (‘‘there will be no
ratification by the International Union [of the Pine Bluff
agreement, which eliminated Sunday premium after 2 years],
so long as the other 4 locations are locked out and on
strike’’; by Frase during an August 1988 newspaper inter-
view that ‘‘we are going to do everything we possibly can
to tie ourselves together;’’ and by Funk during a June 1988
newspaper interview, that the Mobile workers would stay out
until a fair settlement was reached at all four locations.

Particularly in view of the amorphous nature of the UPIU
pool, I conclude that Respondent’s position is further eroded
by the fact that the pool involved only the Paperworkers and
did not encompass the Electrical Workers, which jointly rep-
resented the Mobile unit. The record does indicate that
among the unit employees who were union members, a ma-
jority were members of the Paperworkers rather than the
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Electrical Workers. It is also true that during the March 11,
1988 bargaining session, IBEW Representative Coleman in-
terrupted some bickering between UPIU Representative
Langham and Schneider by saying, ‘‘Let’s go on with the
negotiations. You have another party to this, and all three of
us will have to make an agreement.’’ In addition, an August
6, 1987 letter to the membership from the Mobile joint bar-
gaining committee for all the Unions cited the pool as show-
ing the solidarity and support expressed by all members of
the UPIU. Further, a flier issued by the joint bargaining com-
mittee in September 1988, after the cancellation of the per-
manent subcontract, urged other IP locals to join with Mobile
in the pool, which the flier described as an agreement that
no location would settle with Respondent until all pool par-
ticipants had received satisfactory offers. However, at the
Moss Point mill, where UPIU and IBEW affiliates were joint
representatives, the IBEW had conceded as to the entire unit
the binding effect of a bargaining agreement which the UPIU
refused to sign (see supra, fn. 130); Respondent’s counsel
conceded at the hearing before me that if one of the two
Unions signed the contract, that would be a binding contract
for the joint representatives because each one acts for the
whole unit; and at the meeting on May 21, 1987, the IBEW
representative stated that as to Glenn’s announcement that
day about the pool, Glenn did not speak for the Electrical
Workers.

For the foregoing reasons, I conclude that Respondent has
failed to meet its burden of preponderantly showing that Re-
spondent would have maintained the lockout during the ef-
fective period of the unlawful subcontract even if Respondent
had not entered into that subcontract. I do not agree with Re-
spondent’s contention that such a conclusion is inconsistent
with the determination of the General Counsel’s Office of
Appeals that Respondent’s unlawful failure to provide infor-
mation in connection with Respondent’s subcontracting pro-

posal did not taint the lockout from the time Respondent
failed to furnish such information until the time it was pro-
vided. This backpay Order is not issued to remedy Respond-
ent’s unlawful failure to provide information or any effect
such failure may have had on the lockout. Rather, this back-
pay Order is based on Respondent’s action in unlawfully
executing the permanent subcontract. This action not only ef-
fected the unlawful termination of many of the locked-out
employees, but also added to the purposes of the lockout the
object of compelling the Unions to agree to such unlawful
termination. Moreover, Respondent’s action in unlawfully
executing the subcontract not only created millions of dollars
of perceived monetary savings in the cost of maintaining the
lockout, thereby giving Respondent a new and substantial
reason for continuing it, but also confronted the Unions with
the reality (and not merely the prospect) of the loss of all
(and not merely some) maintenance jobs, thereby causing the
Unions to give top priority to the subcontracting issue rather
than to the bargaining issues (including items 1, 2, and 3)
which had previously caused Respondent to effect and main-
tain the lockout. In any event, even a failure by the General
Counsel to request a backpay order would not affect the
Board’s power to issue such an order. Sinclair Glass Co.,
188 NLRB 362, 363 (1971), enfd. 465 F.2d 209 (7th Cir.
1972). Accordingly, I shall recommend a backpay order with
respect to all locked-out employees during the effective pe-
riod of the unlawful subcontract. Respondent will be required
to make such employees whole for any loss of pay they may
have suffered by reason of the lockout, between August 11,
1987, and May 3, 1988, to be computed in the manner pre-
scribed in F. W. Woolworth Co., 90 NLRB 289 (1950), with
interest as computed in New Horizons for the Retarded, 283
NLRB 1173 (1987).

[Recommended Order omitted from publication.]


